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Of the Libel and Tranſmiſs, and exhibit» 


ing the Inſtruments of Appeal. 


SECT. ! HE Parties appearing, Li- 
. bel to be given in, and Pro- 


ceedings to be carried on as in the firſt In- 


Stance; and if not obtained before; a 
Monition to be then prayed for the Tranſ- 
mi f the Proceedings of the Judge 
from whom. EE : 

3. A Term far proving the Libel. 


4, 5, 6. I in an Appeal from Griev- 
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the Tranſmiſs comes; who'ts tranſmit the 
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* The Regiſter of the Judge fc 


whom. may — the Coſis of the Tran/- 
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HILE the Eccleſiaſtical Juriſ- 
diction ſubſiſts; and it is, upon 
many Occaſions, not only convenient, 
but neceſſary to have Recourſe to it; the 
following Treatiſe will appear ſervice- 
able: For in it is contained the general 
Practice of the Spiritual Courts, ex- 
tracted from the moſt approved Books, 
and clearly and regularly laid down, and 
the Alterations made in the Law by Sta- 
rate, or Canon, carefully obſerved, and 
ſuch Statutes, or Canons, exactly referred 
5 Rank 8 e 
It will prove advantageous to young 
PraCtitioners, who in this will meet a 
proper Guide; and the Clergy them- 
elves will find ſome Benefit from it: 
For by this they will be enabled (where 
ſkilfal Practitioners may be wanting, as 
in ſome Country Dioceſes) to direct the 
Proceedings in their own Cauſe. 
If it will not be uſeful to the Gentle- 
men of the Common Law, it may at 
leaſt ſatisfy their Curioſity ; and while 
Form 
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VIII 


INTRODUCTION. 


Form and Method are in a Manner ef- 


ſential for aſſerting Right, and recover- 
ing Property, there muſt be an apparent 
Neceflity for a Work of this Kind. 

If this therefore contains avy Inftruc- 
tion, and will bring any publick Ad- 
vantage ; the ExpeCtations of the Au- 


thor will be ſatisfied, and the Pains ex- 


pended upon it fully recompenſed. 
And as the Defign of Tt is to point 
ont the Way to Juftice, and it w.s 
chiefly undertaxen upon that Principle: 
J hope the Intention will appear lauda- 
ble (however it may be executed) ani 
will meet with a favonrable Reception, 
But if the Judicious and more Expe- 


rienced find it incompleat and deficient, 


J wiſh it may excite them to form a 
more perfect Work, that every Imri- 
cacy and Perplexity be removed, and 


the Acceſs to Juſtice rendered open and 


caly. | 


THE 


Clerk's Aſſiſtant. 
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CHAP. I. 
Of — of Spiritual Colnulance, * 


SECT: PHE Cauſes within the 
Eccleſiaſtiacal Juriſdic- 
tion are chiefly theſe following: 5 
If Perjury be committed by either Perjury in an 
the Witneſſes or Party, in any Cauſe de- Scat en 
pending in the Spiritual Court; the Par- 
ty injured, or any one elſe may promote 
the Office againſt ſuch perjured Perſon 
in a Cauſe of Perjury; and if he be 
convicted, he is to be canonically pu- 
nithed; and the rjured Perſon 1s to be 
cited to anſwer Articles concerning the 
Good of hisSoul, and ef; ecially manifeſt 
1 crjury committed by him in an Eccle- 
ſiaſtical Cauſe, and ES an Eccleſiaſ- I 
tical Judge, at the Promotion of ſuch E "5 
2 Pentas naming the Promotor. 5 
„ 92 2. It 


. DO ew 


ge 9 Got bot Line IR 


„ as ae abs it * — 
„„ S000 rr _ «7 — 


2 Spititual Conulau tee. 
CHAP. | E 
I. $ 2. It is held by ſome that Perfons 
may be convicted of Perjury, who i 
ſwear only to their Belief; provided ll 
they ſwear concerning a proper action of Wai 
their own, lately committed: for if they 
anſwerany Poſition containing ſuch Ac- 
tion of theirs, that they do not believe 
ſuch Poſition to be true; if the Truth 
of the Poſition be proved, they are to 
be ee for Ferjury. 


. But this is doubted by others ; 
and 1 4 Matters of Fact committed by 
themſelves they ſhould not be ſworn to 
their Belief, but to the Truth of thoſe 
Facts, whether they have been com- 

mitted; and if they ſwear only to their 
1 Belief, they may be ee to an- 
1 x ſwer more fully. 


- | r 
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$ 4. If a Clerk cohmlt Simony, he 
may be proceeded againſt from the meer 
Office; or at the Inſtance of a Party 
and ſo may all others concerned in his 
Crime, * 
ane pu- § 5. An Una who takes, direct- 
niſhed. ly or indirectly, above the legal Intereſt, 


may be e againſt and puniſhed. 
8 6. If 
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* Sec Can. 35. Car. I. 
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Spiritual Connſance. 3 
e NNE . CHAP, 

$ 6. If any one lays violent Hands I. 
upon a Clerk, (provided he is not ſued Cv 
for a peeuniary Satisfaction) he may be Em fu, 
covened, and puniſhed; tho the Clerk on a Clerk. 
may have Amends for the Peace broke 
in the King's Temporal Courts at the 
ſame Time. 1 

$ 7. Brawlers in the Church, or Brawles:. 
Church- yard are likewiſe puniſhable. 


$ 8: If any one is accuſed of Adul- Adultererz, 
tery, the Practice of Bawdry, Drunk- 228 
enneſs, Blaſphemy, Abſence from 
Church, not paying nor contributing 
to the Building of his Pariſh Church, 
or of not procuring Books for the fame, 
he may likewiſe be puniſhed. 


$9. An Executor, ſubſtracting Le- Legacies for 

gacics left for pious Uſes, may be com- Pio, Vic 
pelled to pay them by the Eccleſiaſtical 
judge from his meer Office ; or at the 
Promotion of the Church Wardens of 
that Pariſh where the Poor live for 
whoſe Uſe they were left. And other 
Legacies may be recovered by the Le- 
gatees. ee e, N 


ro. If any one prevents che laſt Temerary | 
Will of the deceaſed from being full- on 
J77ͤ»— | 
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4 Spiritual Connſance. 

CHA P. filled, or having its proper Effect; or 

IJ. hinders an Inventory of his Goods to be 
1 made, and his Goods to be appraiſed:; 
the Executor or Adminiftrator maypro- 
. mote the Office againſt him; and Proof 
being made thereof, the Judge may 
pronounce him to have fallen into the 
Sentence of Excommunication, as ir. 

the Caſe of Temerary Adminiſtration ; 
and he is not te be abſolved, until he fa 

tisfies the Party as well as the Church. 


8 § 11. If a Rector, Vicar, or any o- 
Om” ther Perſon ſubſtracts from an Archbi- 


| ſhop, Biſhop, or Archdeacon Proxies 
due: on Account of his ordinary Viſita- 
tion; he may he ſued in a Cauſe of Sub- 
ſtraction of Proxies or Procurations. 


Subſtracion & 12 If any Yearly Penſion Wa: 
* Fenſion. from any College, Biſhoprick, Cathe- 


dral Church, Deanry, or any other 
Church is due to either the Rector or 
Vicar of another Church; they may ſuc 
in a Cauſe of Subſtraction of a yearly 


Eccleſiaſtical Penſion. 


Hauraton of | 'Y I 90 If the Rector or Vicar of one 


ythes or Church pretends or boaſts, that in 


1 Right of his Church, ſuch and ſuch 


Tythes, or Penſion is due to him * 


* ; 


ypittenal Conulaut-. «c 


the Rector or Vicar of another Church; C HA P. 
he may be ſued in a Cauſe of Jactitation 1 
of Tythes, or yearly Penſion. © KO 


$ 14. If any one ſpeaks reproachful Defamation 
Words, tho' not defamatory, that is, 


Words denoting any Crime, on Ac- 
count of which canonical Purgation 
might have been impoſed on the Party 
of whom ſuch Words were ſpoken: 


tuch Party may ſue in 4 Cauſe of Defa- 
mation, Or Reproach. 


91 5. But it is to be obſerved, that 
Suit muſt not be for Money, but for 
the Correction of Sin, pro Salute Anima; 
and it has often been judicially deter- 
mined at Common Law, that the Mat- 
ter of the Defamation muſt be Spiritual, 
and merely Spiritual; that is, mixed 
with no Temporal Matter, and deter- 
minable and puniſhable in the 8 iritual | 
Court, as W ore, Adulterer, &c, 


9 16. If Fees due to a Proctor be Suhitragiion 
ſubſtracted from him by his Client; he 15 Fegs. 
may ſue in a Cauſe of Subſtraction of 
Salary or Fees due to him in an Ecclefi- 
aſtical Cauſe, Qu. Whether a Probibi- . 
lion does not lie? | 
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6 Spiritual Conulante. 
CHAP. | . 
J. 51. If one and the fame Patron 
Sau —_— two Clerks, the one to the Rec- 
8 _ tory, the other to the Vicarage of the 
fame Church, and both be admitted: 
if one ſpoil the Produce, or gather it 
cut upon the Ground; the other has + 
Right to ſue him in a Capi of * 


tion. 


Mortuaries. & 18. Mortuaries may be ſued for, 


where they are accuſtomed to be paid, 
as alſo perſonal Tythes; but it is held 
by ſome that you cannot have 25 Oath 
of the Party, 


$ubſtraQion | d 19. If there has been any Chappel 


of divine built in any Village, or Hamlet, and the 
Serrice. Rector or Vicar where the Hamlet lies 
has been accuſtomed to celebrate divine 
Service there, either by himſelf or Cu- 
rate: if he refuſes to continue it, he 
may be ſued in a Cauſe of Subſtraction 
of divine Service by any of the * 
tants of the ſaid Village. 


8 § 20. If a Perſon who has a Rig ht 
Sünden to a Seat in the Church is diſturbed 3 in 
| his Poſſeſſion by a Stranger; or if any 
one boaſts of a Right to the ſame Seat; 

he may ſue the one in a Cauſe of Per- 


turbation of his Scat, that is, diſturb- 
| IP 8 


Spiritual Contlante. 


ing him in his Seat, and the other in C HAP. 


a Cauſe of Jactitation of a Right to fit 
in ſuch Sent. 


<< 


21. W- ſingle Man ſhall treat Marriage 


with the Father of a Spinſter about 
contracting Marriage with ſuch Spinſter ; ; 


and the Father conſenting, promites to 


give a certain Sum in Marriage with his 


Daughter, and the Marriage being ſo- 


lemnized, he refuſes to pay ſuch Sum: 


he may be ſued in a Cauſe of Subſtrac- 


tion of a Marriage- portion on Account 


of Marriage. 


$ 22. But if ſuch Contract, with the 
Promiſe, be not in Writing, by the 
Statute againft Frauds and Perjuries, it 


{eems to be out of his Power to recover Q 


it. 


$ 23. And there are many other 


Cauſes which are of Eccleſiaſtical Cog- 


nizance; for the old Canons are in 


Force as far as they contradict not either 


the Common or Statute Law of this 
Kingdom, 


B 4 en 


* 7. Gul. III. Sell, 1. Cop xit, 29, Car. Il. 
C. iii. En. | 
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Iaſtance. 


Cauſes of gr. 1. 
Office and _ 
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CHAP, IL 


Of ile Diftintlimn between, and 


Ds rence of e 


ILL Cauſes are divided 

a into Cauſes of Office 
and 1 Cauſes of Office are 
moſtly Cauſes ot Correction, although 


there are ſome of Inſtance that may be 
called ſo too. 


' Plenary and $2 And Cauſes are alſo Atinguiſh- 
ed 


Summary. 


Proceedings are valid, 


the Title of Plenary and Summa- 
yy Dales: 3 Plenary are thoſe in which 


| Order and Solemnity of the Law 
are exactly obſerved ; ſo that if there is 
the leaſt Infringement, or Omiſſion of 
that Order, the whole Proceedings are 


anulled; and in theſe there muſt be 
Conteſtation of Suit, a Term to pro- 
pound all Things, and a Term to con- 
clude. Summary are thoſe in which 
ſuch Order is diſpenſed with, although 
in theſe if you proceed plenarily, the 


5 3. In 
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Differences of Caules. Sg 4 
CHAP. | 
In the Court of Prerogative all II. 
proceedings are Summary, and there 
particularly lies the Cognizance of Wills 
whoſe Teſtators dicd poſſeſſed of bona 
1o:abilia in diſtin Dioceſes: Bone no- MOLE 
fabilia are Goods, Chattels, Specialties bilia. 
or Debts, * to the Value of 
ſiye Pounds: Specialties make bona no- 
{abilia where they are, not where the 
Debtors live; and Judgments are % 
nctabilia where the Record is. 


4.* No Traveller dying in his Jour- 
ney ſhall have the Goods about him de-. 
nominated bona notabilia: Where Pro- hs 
bat is given in-the Prerogative upon Pre- 
ſumption of bona notabilia, it is not in 
itſelf null, but only reverſible. | 


$ 5. Theſe following Cauſes are all 
Plenary ; all Teſtamentary Cauſes ex- 
cept in the Court of Prerogative; 
Cauſes of Subſtraction of Legacies, and 
of Tythes; Cauſes of Defamation, but Plenary 
by a Statute 4 in this Kingdom, upon 85 ; 
_ a Petition of either Party, the Court | | ö 
may in theſe proceed Summarily: Cauſ- 
es of Divorce; ; Cauſes of Dilapidation; 

| | Cauſes ; 
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10 Ditlerences of Cauſes. 
CHA P. Cauſes of Jactitation of Marriage 
II. Cauſes of Subſtraction of Procurations; 
Q Cauſes of Subſtraction of a yearly Pen- 
| fion ; Cauſes of Perjury at the Inſtance 
of a Party; Cauſes of Simoniacal Pra- 
vity at the Inſtance of a Party; al! 
Cauſes of Correction from the Office 
voluntarily promoted; Cauſes of Uſu- 
EC trious Pravity at the Inſtance of a Party, 
Cauſes of Laying violent Hands on a 
Clerk at the inſtance of a Party; Cauſ- 
es of Impediment of Marriage. 
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11 86. All Cauſes of Appeal e in 
f the firſt Inſtance they have been Plena- 
. try, muſt be fo in the ſecond; except 
before the Delegates, where all Pro- 


| [ ceedings are Summary : And ſome 
+. Cauſes are reckoned favourable Cauſes 
1 and have many more Privileges than o. 
WE ther Cauſes, ſuch as Matrimonial 
1 3 - Cauſes. 
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CHAP, . 


Of Citations, Service, Return, 
and Appearance 7hereon, 


SECT. 1; O one is to be cited out . 
of his Dioceſe, or that oy. cone 
peculiar Juriſdiction where he lives; for Jariſditvon, 
Actor ſequitur Forum Rei, but in theſe 
following Caſes, 1. Where Exceſs be 
committed, or Duty neglected by the 
Biſhop, or any his Eccleſiaſtical Judge; 
2. In all Cauſes of Appeal; 3. Where 
the Biſhop is afraid and will not proceed 
againſt the Party; 4. Where the Bi- 
op or Ordinary of the Place is inter- 
cited or prejudiced in the Cauſe; 5. 
Where the Biſhop renounces his Title, 
and by Requiſition gives Liberty to pro- 
ceed; 6. Where Suit is for the Sub- 
{traction of a Legacy, where the Will 
has been proved in the Prerogative; and 
in other Caſes as above, which parti- 
cularly appertain to the Prerogative. 


92. Citation iſſues under the Seal Citation. 
and Name of the Judge; in which the 
1 | Name 
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CHAP. Name of the Promovent, the Name of 


HI. 


the Impugnant, the Cauſe for which 


LY he is cited, the Place and Time of Ap- 


pearance are to be ſpecified; and this 
may be ſerved upon the Impugnant, 
his Wife, or any of his Family above 
ſixteen Years of Age, by l a true 
coy after ſhewing the Origin 


| There are other Primary Cita- 


tions called Ediftals; ſuch as are againit 


the Dean and Chapter of any Cathe- 
dral; which are ſerved by affixing them 
” the Doors of their Chapter-houſe : 
int the Provoſt, F ellows, and 
Schola ars of a College; which are ſerved 
by affixing them i 25 er of the 
College; and ſo againſt any other Cor- 
poration or indefinite Nur rs of Men; 


and ſuch are of the Nature of publick 


Edits; and ſuch Corporations muſt 
appear by their 12 5 28 —_ 
tuted. 


. If the Perſon to be 0 "PREM 
concecle himſelf; ũpon the Return 


an 
of the firſt Citation, the Proctor alledg- 


ing that he hides himſelf, and cannot be 
found, and praying a Citation, Vis et 
Modis, it ſhall be decreed; and it is to 
be affixed to the Door of the Houſe, or 


=. 


Ae pꝛoteedin gs. 


the Pariſh Church of the Perſon to be C HA P. 


- ſerved, for Half an Hour; and after- 


wards a true Copy 3 is to be let there. — 


S 5. And by the modern Practice, if 
Suit be in a Superior Court; the Proc- 
tor before the Court Day appointed for 


the Return of the Citation, (if the Per- 


ſon has lived at a Diſtance in an inferior 
Juriſdiction) upon the authentic Certi- 
ficate of the — that he could 
not be faund; may go to the Judge, 
or his Surrogate; and before a Notary 


Publick pray and obtain a Caen * 
et Modis. | 


| $6. An dich Certificate i is a Authentick 
Certificate under the Seal, and ſigned Certificate. 


by the Judge of any inferior Court, that - 


che Mandatory by certified, or made 


Oath that Impugnant was ſearched af- 
ter ſuch a Day in ſach a Place; or that 


he was ſerved in ſuch and ſuch ; a Man- {51 


ner by him, 


$ 7 This about authentick Certifie 
_ is literally taken from Oughton, 
and is ſomewhat perplexed ; but I un- 
derſtand 1 de this; that 
upon Oath that the Party cannot be 
ound to be . cited, ö 
$ 


A rd gs NOONE. 
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CHAP. this Oath be made before the proper 
III. Judge, or a diſtant Judge who certifics 


; buch Oath to have been made) if by 


5 the Oath it appears that the Party ab- 

MW ſconds on Purpoſe, a Citation Viis et 

© CR Modis iſſues; if the Party is beyond Sea, 

ö then a publick Edict to be affixed in the 
Place where Merchants reſort. 


Excommu- F 8. If a Perſon be unjuſtly excom- 
mccain up- municated from a falſe Certificate; he 
q on falſe Cer- 206 | (0190s 11 8, i 
tificates, may appear perſonally, or by his Proc- 
. tor, and alledge that the Certificate is 
falſe, an d that he was hot ſerved with 

Citation; which he may prove by ſhew- 
ng that he was in another Place, diſ- 
tant from that Place wherein the Man- 
datary ſays he ſerved him, at the ſame 
Time wherein he certifies he was ſery- 
ed. | Polk 5 


| | 89. But he muſt make Oath that 


he will obey the Laws Eccloſiaſtical; 
and muſt depofit the Expences of his 
Conturacy apud Acla: and he is to be 
abſolved only to a Day, until he proves 
his Allegation; which if he does, he is 
to be abſolved in General; and the op- 
poſite Party condemned in Coſts. 


4 — : ' 7 
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510. If he does not prove his Alle- C HAP. 
gations, the Excommunication is to be III. 
confirmed; and he is not to be abſolved, — 
until he makes Satis faction for that, for 
which he was excommunicated ; and 


* the Coſts. 


Fit. Or if any one who is excom- 
municated can prove, that he did not live 
for Half a Vear before in that Pariſh, 
where the Citation, Viis et Modis, was 
ſerved; or that he was enquired and 
ſought after upon the primary Citation 
in another Pariſh; although the Citati- 
on, Viis et Modis, was ſerved in his own 
Pariſh ; he has a juſt Cauſe of Appeal, 

or Complaint before the ſame Judge 3 
and muſt obtain. 


$ 12. But his Appeal ſhould be not 
only from the Sentence of Excommu- 
nication, but from the Decree for the 
Citation, Viis et Modis, u upon a falſe 
Certificate: for the primary Citation is ö 
here null; and none but Vagabonds 
ſhould be cited without ſuch by, publick 
Edict, Viis ct Modis. | 


* 2 . 8 8 - : 


913. Although the 1 not 
cited at all, ſhould nevertheleſs be ex- 


communicated for not appearing ; ; and : 
ſhould 


A 
v -. - 
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CHAP. ſhould afterwards appear, and object.. MM 
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III. gainſt the Certificate to obtain Abſolu. 
—— tion; the Proctor for the Promoycnt 
may proceed in the principal Cauſe, and 
give in his Libel, during that very Term 

aſſigned the Impugnant to prove his 
Objections. 


Citation to F 14. On the Day on which the pri- 
ſhew Cauſe, mary Citation is to be returned, if the 
Party cited does not appear, the Ser- 
vice being proved; the Proctor for the 
Promovent, having firſt exhibited his 
Proxy, and prayed that it be admitted; 
or being conſtituted immediately at che 
Acts by the Promovent, ſhall accuſe his 
Contumacy, pray that he be pronoun- 
ced contumacious; and (he being pro- 
nounced contumacious) ſhall pray a Ci- 
tation againit him to ſhew Cauſe why 
he ſhould not be excommunicated; and 
the Judge may either decree it, or ex- 
pect him the next Court Day. 


FS 15: And if upon the Citation to 
ſhew Cauſe, he, when cited, does not 

appear; his Contumacy mutt again be 
accuſed, and he pronounced contuma- 
cious; and” a Citation to come and ice 
himſelf excommunicated ſent out : and 


* a n in this Kingdom, a _ 
ate 
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Miniſter or Perſon officiating in the III. 
Church, where the Perſon to be ex 
| 2 Citation to 
communicated ſhould reſort; requir- ſc himſelf 
ing him publickly to read the Citati- Excommu- 
on, and to warn the Party of his Dan- icated. 
ger, if preſent, and if not, to admo- 

niſh the People to ſignify it to him; 

and no Sentence of Excommunication 

ſhall be read, until the Judge is cer- 

tified that the Mandate has been exe 
cited a Fortnight before the Time of 
Lxcommunication *. 


$ 16 And if he does not appear up- 

on this, the Proctor, again accuſing his 

Contumacy, as before, ſhall pray that 

he be excommunicated; and the Judge Peru Ex- 

(he being thrice called and not appear- ee 
ing) ſhall pronounce him contumaci- 

cus, and decree that he be excommu- 

nicated ; and if he be a Prieſt, ſhall 

read the Schedule, or Sentence of Ex- 

communication againſt him. 


$ 17. But if the Impugnant appears 
any Time that Day, (for all that Day 
is 2ppointed for his Appearance) he 
hall be abſolved; and pay only Six- 
„„ pence 


Ser Can, IV. of Os Anne. 


date with ſuch Citation, directed to the C HAP. 


enn "ho" —— fy * (85,0433 <4 2 48 ae ii. : . 
ae een 32 Yr det tc * 


. , ty 
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CH AP. pence for the Act, and reading the F 


pow Fo Schedule : And if his Proctor leaves an 
——— authentick Proxy with the Regiſter it 


is heid ſufficient ; and * he ſhall nct 
be admitted Kectus in curia, until he 
pays the Coſts of his Contumacy. 


& 18. By the modern Practice cf 
ſome Courts, if the firſt Citation be 
not ſerved, it may be continued to the 
next Court Day; but there may be 
ſome Doubt of the Legality of this 
Fraſhee. © | 


$ 19. No Proctor ſhall procure or 

appear for any Party +, unleſs he is 
conſtituted by the Party either in Court; 
or by a proper Ratification and Appro- 
bation under his Hand : and no Proc- 
tor before Conteſtation of Suit can ſub- 
ſtitute another; for until then he does 
notbecome Dominus Litis, Maſter of the 
Suit. | | 


S $ 20. But it is held, that a Proxy 
_ empowering him to ſubſtitute before, 
as well as after Conteſtation is good : it 
a Client dies before Conteſtation, the 
Proctor cannot litigate or defend the 

b 2 Cauſe; 


* Can. 70. Car. 1, f Can. 77. Car. 1. 
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Cauſe; otherwiſe if after; unleſs inCH AP. 
perſonal Actions n die with the III. 
Perſon. . 


$ 21. If a Proctor obtains Sentence . 
for his Client, and the Adverſary ap- ing to be a 
pcals, both Proctor are deprived of Proctor. 
their Office; and nothing can be done 

by one againſt the other: and if the 
Appellant obtains a remiſſory Sentence, 

and Letters of Remiſſion to the Judge 

from whom ; nothing can be done in 

Preſence of the Adverſary's Proctor, 

but the principal Party muſt be cited 


Ae W. 


1 21 But i it is otherwiſe in Appeals 
| from Grievances, for Proctors ceaſe not 

to be Proctors from ſuch Appeals; be- 
cauſe the Proxy is in Force until defi- 
nitive Sentence be given: and upon a 
| renuſfory Sentence the Appellant 1 is not 
obliged to eite the principal Party to 
ſee further Proceedings. 


C 2 CHAP. 


Su << 3D 1 tis Ha * — — 2 
— — 2 — 7 — 
» — . 


Pauper ad- 
mitted. 


Of admitting a Perſon 1 F orma 


CHAP. IV. 


Pauperis, and of the I ncapa- 
city of ſome Perſons to Sue, and 
particularly, of Excommuni- 
cation and Abſolution. 


Perſon may be admitte 
in Forma Pauperis, if he 
{wears insel not worth Five Pounds, 
his Debts being paid: and if the Adver- 
ſary requires it, he muſt ſwear that 
when he comes to a more plentiful 
Fortune (if the Suit be for Tythes or 
Legacies, &c.) he will pay the princi- 
pot Matter with the Colts. 


SECT. . 


8 2. The Adverſary before the Pau- 
per ſwears, may prevent it, by proving 
him worth the Sum; and ſpecifying 
his Effects; which if he does; he pre- 
tending Poverty ſhall be condemn d in 
Coſts: and he may reply by ſhewing 
himſelf in Debt above the Value of his 
Goods, or equal to them : but in => 

alc 


General Proceedings. — 2x 
Cafe he ſhall not have Coſts againſtCH AP. 
his Adverſary; becauſe he proved that IV. 
he had in Effects above the Value of 
five Pounds, and could not. be ſuppoſed 
to have acted againſt him mala fide + 
in Cauſes of Defamation tnere 1s no 
being admitted a Pauper. | 


& 3. An excommunicated . Perſon Excommy. 
has no right to ſue ; nor can there DE eee 
any Decree paſſed at his Suit after Ex. S. 
communication is objected againſt him: 
and to prove him excommunicated, 
the exhibiting Letters of Excommuni- 
cation under the Seal of the Judge, 
excommunicating him, will be ſuffici- 
ent. | 


9 4. The Excommunication mult 
be proved within eight Days after it is 
objected againſt him; and all Things 
done before the Objection are valid; 
tor the Excommunication does not an- 
nul what went before, but thoſe Acts 
that follow the Objection. | 


FF. An outlawed Perſon likewiſe Outlawed 
will be hindered and ſtopped in hisFe2ons not 
Proceedings by producing the Writ of * 
Outlawry againſt him; Minors alſo 
without a Guardian, nor any Commu- 
| — | nity 


22 
CH AP. 
IV. 


* * 


Denunciato- 
ry Letters 
of Excom- 
munication. 


General Pzoceedings. 
nity without a proper « canis! 
ſuc. | 


$ 6. When any Ohe is 1 
excommunicated; the Proctor on the 
oppoſite fide, ſhould pray Denunciato- 
ry Letters of Excommunication againſt 
him ; and ſend them under the Seal of 
the Judge to the Rector, Vicar, or 
Curate, of the Pariſh Church of the 
Party excommunicated ; to be de- 
nounced and publiſhed i in the Time of 
Divine Service, on ſome Sunday OF 


Holyday. 


§ 7. They mould be given in due 
Time, the Day before, or the Morn- 
ing of that Day before Prayers, on 
which they are to be denounced; and 
the Rectors, Vicars, or Curates ſhould 
take Care to denounce them accord- 
ingly, otherwiſe they may be ſuſpend- 
ed; and they muſt return the ſaid 
Letters to the Party, with a proper 
Certificate on them, containing the 
Name and Sirname of the Perſon who 


publiſhed them ; and of the Time and 


Place where they were pybliſhed. 


8 8. As there are — Days allow- 


cd for the erromtnuniented Perſon to 
come 


General Proceedings. 


come in' to make Satisfaction, and be C HAP. 
abſolved, before the Writ de Exc 
 municats capiendo can iſſue; if he ſtays — 
ot Eccleſaſ- 
the Fortieth Day; the Judges may tical Juriſ- 


out, and prays Abiolution only before 


from their meer Okce, or their Office 
promoted, proceed againſt him for 
Contempt of the Eccleſiaſtical Juriſ- 
diction: and unleſs he can give good 
Reaſons for fuch Delay, may enjoin 
him Penance, and condemn him in 
the Coſts made in this Suit. 


$ 9g. For the Delay and Hardhip 
would be very great, which the Litigi- 
ous would bring upon Litigants in this 


Reſpect, if they came off unpuniſhed ; 


tor if a Perſon ſhould be excommuni- 
cated and denounced in the Beginning 


of the Suit for Non- appearance, and 


ſhould hold out to the Fortieth Day ; 
and afterwards for not giving his Perſo- 
nal anſwer; and after that for not ap- 
pcaring when cited to anfwer more 
fuſſy; and ſo through many Stages of 
the Suit: the Delays would prove in- 


tolerable, and almoſt infinice, 


10. As every excommunicated 


Excommu- 
- 5. 4 nicated Per- 
Perſon before he be abſolved, muſt fon contu- 
buscar to obey the Laws Eccleſiaſtical, Pao at- 

1 ter Abſols- 


C 4 | 2114 Gon, 


r 
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CHA P.and the lawful Commands of+ the Or 
IV. dinary; if after he ſwears, he falls un- 


Ver the ſame Sentence from his Contu 
macy; he may be proceeded againſt in 


a Cauſe of Perjury ; and muſt be con 
demned, unlets he can purge and cleai 
himſelf from ſuch Contumacy, 


5 11. As all Perſons excommuni- 
cated are denounced as fuch in the pub- 
lick Church, every one that converſe: 
with them, (unlefs from an Inclination 
to reclaim them) is excommunicated 


222 Jad, and if they ſtand excommu- 


nicated for a Vear after Den unciation, 
they may be proceeded againſt in 2 
| Cauſe of heretical Pravity. 


12. If a Perſon <xcommunicated 
will not appear within Forty Days at- 
ter Denunciation, the adverſe Proctor 


ſhall exhibit the Original denunciatory 


Letters with the Certificate on the Back 
of them; and ſhew that the Perſon 


excommunicated has been denounced 


above Forty Days : 


Letters 8 


nifcargey fo 7.5 : Bl. eee to the King's Majeſty 


an Lox 070189711 - 


„to ca. to obtain the Writ de Excommuntcato ca- 


fis. pienas; upon the Delivery of which 


the | 


And then he ſhould pray Let- 


Ga, | 4+ «. Sc 4 r 
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he High Chancellor ſhall iſſue ſuch CH AP. 


Writ directed to the Sheriff of the 


County where the Party dwells :. Who 


all (if found) impriſon him until he 


{hail appear by his Proctor, ſatisfy his 
= Adverlary, and be abſolved: No Infe- 
= rior judge can fignify for this Writ, 


but Bithops alone. 


14. If any Perſon be excommuni- 
cated for not paying the Coſts of Suit, 
or the principal Matter ſued for; he is 
not to be abſolved, until he depoſits 
the Sum he is condemned in at the Acts; 
nay although he alledges that he paid 
it, he is to depoſit it: 5 


916. Becauſe when he was firſt, om 

- . : ; Mu- 
admoniſhed to pay on ſuch a Day, and nicated Per- 

afterwards cited to ſhew Cauſe why he _ abſoly- 


mould not be excommunicated for 


} not paying; he might appear and al- 


ledge Payment; and alſo if an excom- 


municated Perſon ſhould. be. abſolved 


apon alledging Payment, without de- 
poſiting the Sum inConteſt at the Acts, 
if the Allegation was falſe, ſuch Abſo- 
lution would be highly detrimental, 
| and vexatious to the oppoſite Party, 
who would be obliged to have him 
monithed a new, and excommunicated 
ara, | | 


It 
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CHAP. „ . 
IV. § 16. If a Perſon excommunicate: 
. Hand denounced be taken upon the Wri: , 
or if the Writ be ifſued againſt "oy 4 

he miuſt depoſit the E xpences the Fr 
movent has been at in procuring that 
Writ, and proſecuting the Suit to fut 
| and he mult ſwear to obey the Lau 

| Eccleſiaſtical : 


Excommuni- 8 17. Then thi Judg e ſhall abſolyc 
| dae Deiibe- him, and ſignify to the” King's Ma- 

| eſty for his Writ 4% Excommuntcuto d. 
4 liberands, in the fame Manner as in 


applying for the Writ ae Excommut- 


cato capiendb. 


18. Excommunicated Per ſons wi: 
through their Obſtinacy have been 
committed to Priſon, and thence un- 
duly delivered, without giving ſuffici- 
ent Caution and Security to obey the 
Authority of the Church may be re 
| . taken, and committed upon the Writ 
| d Exeommunicato recipiendt. 


— r 
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. 8 * 


CHAP, v. 


Of giving in 4 Libel, * 
Power of a third Perſon's In- 


tervening in the Suit. 


FTER the Impugnant 
appears, the Proctor 
for the Promovent may give in his Libel 
that very Day he appears, or muſt do 
it the Court Day after; which if he 
does not, the Impugnant by a Canon * 
in Force in this Kingdom ſhall be diſ- 
miſſed with his Coſts; which the 
Judge ſhall Tax to thirteen Shillings 


SECT. 1. 


and four Pence by the Stile of ſome 5 O 
Courts, and that without the Oath of 4 
ae 8 


$ 2. The Proctor giving in his Libel; Ibel. 
ſhall pray that it be admitted, and that 
the adverſe Proctor anſwer next Court 
Day; the Judge ſhall admit it as far as 
by Law it is to be admitted, and order 
the oppoſite to anſwer, he diſſenting, | 
and praying a Copy of it. T 
Can. 69. Car. I. ys 
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V. . 3. In Summary Cauſes it is n. 7 
LY neceſlary to give in a Libel; but you 
may {bel viva wore at the Acts and pray 
to proceed Sumtharily ; and the Proctor 
tor the Impugnant is to diſſent, and 
this infers Conteftation of Suit; for e:- 
preſs Conteſtation is not neceſſary in 
1uch Cauſes. 


= $ 4. If any Error or Miſtake ſhall 
| | appear from the Proceedings, in either 
. the Name or Sir-name of the Promo- 
vent or Impugnant ; or in any Sum of 
Money libelled for; or in the Church 
unt fo between two Clerks; or in a- 
ny other thing, fo that the Miſtake ap- 
pears from the Proceedings, and the 
Acts done i in the Cauſe: 


_— $ 5. Inanyof theſe Caſes the Proc- 

” tor ſhall alledge that there is ſuch 2 

| ; Miſtake in ſuch a Thing, in ſuch a Part 
of the Libel, and pray that it. be ſub- 

: . ducted; and that ſuch and ſuch a thing 

| 3 be inſerted in its Stead; and the Judge 

3 ſhall decree it ; nay the very Revocation 

| 3 bk the Proctor i is ſufficient ; and who- 

| ever amends muſt pay Coſts. 


J r. tervention 


Ei | cf .thid, & 6, When it appears to a third 


: ; Ferion. 
E: EF Perſon, that his Intereſt is any win 
| 3 LT. concerned 
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concerned in any Cauſe, that either reſ-C II AP. 


pects his Goods or Perſon, he may in- 


tetvene; but he muſt prove his Intereſt 
in the Cauſe, if it be denied; which if 


he does, he ſhall obtain Coſts. 


d 7. And firſt he may intervene in In matrime- 
2 matrimonial Cauſe, where the Wo- nial Suits, 


man he has been contracted to, or has 
ſolemnized Marriage with, is ſued by 
another; and he may intervene here 
in any Part of the Suit, even after Con- 
clufion; whether he comes to aſſiſt 
the Party convened, or to remove her 
colluding with the Promovent. 


$ 8. And this he may do although 
he had Notice of the Suit; and of the 
Proofs made by the Promovent ; be- 
cauſe this 1s a favourable Cauſe; and 
if he alledges a former Contract, or 


Marriage, and ſwears that he does not 


do this, with a malicious Mind to put 
off the Suit; he muſt be admitted at a- 
ny Lime: 7 2h: b 


9 9. But this is not the Caſe in o- 
ther Cauſes, for the Suit is not to be 
ſtopped upon the Intervention of a 
third; but he muſt proceed in the 
me State in which the Cauſe was 


«hen. 
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CH AP. when he intervened ; unleſs he come. 
V. to remove the Impugnant in Collu- 
— — ſion with the Promovent to his Preju 

dice: 


$ 10. And then he muſt ſpecifically 
alledge the Collufion ; for a gener 
Allegation will not be ſufficient ; but 
the Intervener muſt alledge that he 
comes to remove the Impugnant, and 
to detect the Colluſion 3 him 
and the Promovent to his Prejudice. 


In a Cauſe S 11. Secondly in a beneficial Cauſe, : 
of double Cauſe of double Quarrel ; if Suit be for 
Quel. your Benefice between a Biſhop and a- 
nother Clerk preſented to it inſiſting 
upon Inſtitution: In which Caſe the 
Judge to whom the Complaint is made 
may pronounce for his Juriſdiction, 
and Decree the Querelant to be inſti- 
tuted ; if the Biſhop appears not, nor al. 
ledges your Right, and that the Church 
is full; in this Caſe you may then in- 
tervene, and ſhew your Intereſt. 


In a Teſta- F 12. Thirdly in a Teſtamentary 


Can. Cauſe; if a large Legacy be left to a 


Man, and the Executor colluding with 
the next of Kin ſhould fraudulently a- 
gree with them (in order to ne 
im 
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him the Legatee of his Legacy) that CH AP. 
they ſhould ſue him the Executor, to w. 
'rove the Will in proper Form by Wit — 
neſſes; and that he would willingly and 
deſignedly fail in the Proof: Then 
that Legatary may intervene and have 

the Will proved. 


$ 13. Fourthly in the Caſe of a Le- 
gacy, where there are not Aﬀets ſuf- 
ficient to pay all the Legataries ; if the 
Executor ſhould defire fome of his 
Friends and Relations to ſue him for 
their Legacies, which amount to the 
Value of the whole Effects, that he 
by the Sentence of the Court might 
be obliged to pay them, and ſo freed 
from the Suit of the other Legataries ; 
they ſhould then intervene to recover 
a proper Proportion. BY 


14 But it is a Queſtion; whether 
an Executor knowing that there are 
more Legacies due, is freed by this 
Sentence from the other Legataries * 
However it has been ſo adjudged. 


W * - i 
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Exceptions. 
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CHAP. VL 
Of Exceptions and Anſwer. 


SECT. 1. FTER the Libel is 

given in, and the Im- 
pugnant has received a Copy of it from 
the Regiſter, as he is entitled to it; for 
if a Copy is denied him a Prohibition 


will lie; he is then to give his Excep- A 


tions or Anſwer. 


'$ 2. And ſome Exceptions regard 
the Perſon of the Judge, ſuch as a de- 
clinatory Exception to the Court; and 
this ſhould be given in immediately 
before all others; for otherwiſe yon 
would conſent to the Judge, and Wald 
not give it afterwards : - 


1338 ne reſpect the Perſon of the 


Litigant, as all Exceptions to the Lau- 
fulneſs of his Perſon; as if a Minor 


fue without a Curator, or Guardian; a 
Corporation without a Syndic ; a Proc- 


tor without a proper Proxy; an ex- 


communicated 
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ſon not intereſted; which Objection 
alſo may be made before or after Con- 
teſtation. 


8 4. And others reſpect the Cauſe, 


as an Exception to the Obſcurity, or Un- 


certainty of the Libel; or that the 
Cauſe does not belong to their Juriſ- 


diction ; or that there is a Suit depend- 


ing in another Court for the ſame 


thing; and an Exception that the 
| fame Cauſe was decided before; but 


this will not hold in matrimonialCauſes ; 
an Exception of a falſe Proxy may be 


given even after Sentence, becauſe it 
renders every Thing that paſſed null and 


void. 


8 6. Exceptions are generally given | 


in in Writing, and the Promovent is to 
reply in the ſame Manner; and if they 
contain only Matter of Law, the Judge 
(upon the Point being argued, and de- 


_ bated by Advocates)may pronounce for, 


or reject them: 


F 6. But if they contain matter of 


Fact, a probatory Term is to beaſſign- 
B * 


communicated Perſon (which Objection CHAP. 
of Excommunication may be propoſed VI, 
before or after Conteſtation) or a Per 


. r eee 
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HAP. ed; and if the Excipient proves the 
. Fact, he is to be diſmiſſed with his 
= Coſts; but if he fails in Proof, his Ex- 
ceptions are to be rejected, and himſclf 
condemned in Coſts of Delay: And 
the Proctor that gives in Exceptions 
may be compelled to ſwear, that he 
makes them not with a malicious De- 


ſign to give Delay. 


| . If no Exceptions are made, 
Conteſtation Conteſtation follows by the Anſwer to 
the Libel ; which Conteſtation cannot 
be in the Abſtice of the Promovent, or”; 

his Proctor; but either of them muſt be 

preſent : And by this the Proctors on 

both Sides become Maſters of the Suit. 


8. By the öden Practice, on the 
| Day the Libel is given in, a Motion is 
| ws by the Promovent's Proctor, that 

| the Impugnant's Proctor anſwer the 
| next Court Day ; and if he anſwers not 
| that Day, another is made that he an- 
ſwer the Court Day following, under 
Penalty of the Law; and if he anſwers 
not that Day, another is made that hc 
1 anſwer the Court Day following on 
| Pain of Excommunication ; and if he 
does not anſwer then, he 1 is to be ex- 


commu nicated. 


And 
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e ifs CHAP: : 

9 9. And he may conteſt the Libel VI. 

2firmatively, by confeffing it; or nega- 

tively, by denying it; and in plenary, 

Cauſes he ſhouldregularly give in his An- 

| ſwer Articulately to each Poſition of the 

= Libe!: But this ſeems neceſſary only in 
| Perſonal Anſwers; for in judicial An- 

ſwers an unqualified Confeſſion, or De- 

nial, ſeems to be ſufficient. 5 

& 10. And in plenary Cauſes with- 

out Conteſtation (although the Promo- 

vent proves his Libel) all is null, un- 

leis the Impugnant confeſs the Con- 

tents of the Libel in ſome Part of the 
Suit; for by the Party's Confeſſion all 
Nullities are taken away, _ 3 


\ 11. The Proctor for the Promo-, c....: 

vent alledging that he believes he can the Party 
be better aſſiſted in this Cauſe by the Privcipal- 

Anſwer of the Party Principal ; may, 

by praying it, get a Decree for his An- 

fwer; and this Motion is properly to 

be made by an Advocate. bh 


F 12, The Proctor for the Impug- 
ant ſhould diſſent to this Decree, and 

pray that probatory Terms be aſſigned 
to the Promovent; which the Judge 
© ĩͤ 
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CHAP. ſhall aflign : Three Court Days . 
VI. the uſual Terms, unleſs the Weightinet. 


Lo, of the Cauſe requires more. 


Probatory 8 13. The Impugnant's Proctor 


Terms. ſhould diſſent, that he may have it in 


his Power to appeal, if the Term be 
too prolix ; and the Promovent's Proc- 
tor may appeal, if they be too ſhort, 
Eau probatory Term never lapſes when 

erſonal Anſwer is decreed, until 


ſuch Anſwer is you. 


ML An. : S 14, 1 Cauſes. of 0 A 
perſonal Anſwer ſhould not be decreed, 


ſwer in 


Cauſes of 
. only as far as by Law, that is, to all 
ſuch Facts as do not criminate; as to the 


Juriſdiction and Reſidence of the Par- 


ty: for by the Laws of theſe King- 


doms no one is obliged. to criminate 


Himſelf. 


IDs it is laid 5 that 


5 1 when the Defamation 


is proved, ſuch Anſwer may be de- 
creed; or if it be decreed before, that 


it (hall not be executed till after Publi- 


cation: 


_ For it is agrecable 9 the Civil = 


Law, that all Perſons be compelled(not- 


withſtanc ding 9 
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withſtanding they be condemned, and CHAP. 


proved guilty) to confeſs their Guilt ; - VI. 


but the common Law abhors compel-——- » 


ing any one to condemn himſelf. 


$ 17. If the Proctor for the Promo- 


vent imagines that he can be relieved 


Anſwer of 
the OPPO- 


from the Anſwer of the oppoſite Proctor fite Proctor. 


to any Poſition of his Libel, before he 


prays the Anſwer of the Party Principal, - 
he may ſwear that he believes for his 


Party, that he can faithfully prove the 
Contents of his Libel; and pray that 
the adverſe Proctor anſwer ſuch and 
ſuch Poſitions upon Oath ; which ſhall 
be granted. | 


$ 18. But this ſhould be done be- 
fore a Decree for the principal Party's 
Anſwer be demanded ; although it is 
held it may be done afterwards : 


$ 19. And this may prove highly 
uſeful in Cauſes of Reſtitution of con- 
jugal Rites, and in Cauſes of Divorce: 
For the Proctor perhaps is Inſtructed that 
his Client will confeſs the Marriage; 


and therefore the Proctor for the Wife 


may have Alimony aſſigned her im- 
mediately upon ſuch Confeſſion, when 
perhaps the Client would ſtand out, 
and prove contumacious, 


D ; CHAP. 


* 

| 

! 
17 

; 
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Perſonal 
Anſwer. 
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CHAP. VII. 
0 f Perſonal 1 


. 1. Roctors ſhould firſt of 


all after Conteſtation 


; get the Pom Anſwer of the Party 
a 


Princip becauſe perhaps from this 
the Truth may appear, and fo the 


Trouble of RO nee be 


prevented. 


$ 2. And the 8 is to be ſerved 
with the Decree for his Anſwer, and if 
he will not appear, to be excommu- 


nicated; or if the Party is in Court, 


Commiſſion 

for taking 
perſol 

Anſwer. 


there is no Occaſion for the Decree tor 
his Anſwer to be iflued out ; but the 


Party is to be produced, and {worn 
faithfully to anſwer. 


$ 3. if the P Party is Infirm, or lives 
at a great Diſtance from the Court, a 
Commiſſion may be granted to Perſons 


Reſiding near him, to ſwear and cxa- 
mine him within ſuch a Day certain, 


without fixing a Place; and a Day is to 


be aſſigned for tranſmitting the Anſwer: 


. 4. On 
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Day following, for that whole Day is 
due; the Party not anſwering can on- 
iy become contumacious ; and the * _ 


Certificate of the Decree for his per- 


ſonal Anſwer ſhall be continued on 
that Day; and if the Anſwer is not 


tranſmitted, and he will not give his 


 Anfiver, he ſhall be excommunicated, 


& 5. If a Perſon priviledged is ſued, 


the Commiſſion is taken out at his and 


the Promovent's Coſts; but if he ſues, 


it is taken out at his Coſt: The Party 
abſent being to anſwer, if he prays 


2 Commiſſion to take his Anſwer, 


ſhould take it at his own Coſt: But if 


his Abſence 1s neceflary, as through 
Sickneſs and Infirmity, it is in that 


Caſe held by ſome, that it ſhould be at 


the Coſt of the Adverſary : In matri- 


monial Cauſes the Party mult appear 


perſonally. 
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| 1 
§ 4. On which Day, or rather the VII. 


$ 6. If the Party be ſworn to an- Party Prin- 
ſwer, by the modern Practice he is to iP ſworn 


be admoniſhed to appear perſonally, 
and to give in his Anſwer the next 
Court Day; which ſhould be drawn 


| D 4 ed 
See Sect. 13, 14. | 


by his Advocate, or Proctor, and ſign- 


to Anſwer. 


PORE: 
- A ' 
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; CHAP.ed by them; and if he does not give 
VII. his Anſwer, his Contumacy is to be 
=—accuſed, he to be pronounced contu- 
macious, and in Penalty of his Contu- 

macy to be excommunicated. 


$ 7. But formerly hs was to be 
admoniſhed to undergo Examination 
on the Poſitions of the Libel within a 
certain Time, or to appear the next 
Court Day, and ſee himſelf excom- 
municated ; and he was to be examin- 
ed as any ather Witneſs; and this is 
ſtill in theDiſcretion, and at the rand 
of the Judge. 


Party pro- 5 8. If a Party is W in any 

duced in a Criminal Cauſe to anſwer, he ſhould 
iu Proteſt that he means not to Anſwer 

1 ga ny captious, or criminous Poſition; 

1 | or if he does, that ſuch Anſwer be 

1 deemed null and void: And this Pro- 

teſtation ſeems neceſſary, for the Party 
without it would recede from the Be- 

nefit of the Law 1 in this Caſe. 


11 5 6 9. If the perſonal Anſwer of a 
1 College, or any other Corporation, or 
. a Biſhop, or other priviledged Perſon is 
1 deſired; there ſhould be a Decree for 


the Parties MOL to appear by their 
Wale 


<p. - 
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 5yndic lawfully conſtituted, and ſuffi-C HAP. 
ciently inſtructed to anſwer; and if VII. 
they will not appear by ſuch Syndic, ——-— 


they are to be excommunicated. : 


$ 10. There muſt be a ſpecial Proxy auge, 


for the perſonal Anſwer of ſuch Col- 
lege, or Corporation given tothe Syndic; 


and in this not only all the Poſitions to 


be anſwered, but the diſtinct Anſwers 
to each Poſition are to be inſerted; o- 
therwiſe the Anſwer is neither full nor 
ſufficient. | 5 


& 11. The Proctor or Syndic fo 
conſtituted ſhall exhibit this ſpecial 


Proxy, and ſwear in animam of his 
Conſtituent; and if the Anſwers are 


not authentick for the Want of an au- 
thentick Proxy; or if they are frivolous 
and given with Deſign to delay, and 
put off Sentence; if this appears to the 
Judge, the Party is to be excommu- 
nicated notwithſtanding ſuch Anſwers. 


$ 12. If the Party does not anſwer Anſwer ſal· 
tully; the Judge is wont to condemn ler. 


| himin Coſts, and to make him anſwer 
over again: If the Judge takes Time to 


deliberate whether the Anſwer be to be 


admitted; or the Party giving it to be 


EXCONnt- 


-- 


of a 
Corporation 
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CH AP. excommunicated, as the Caſe is; he 
VII. Certificate of the Decree for perſo na 


—HAMnſwer is to be continued; for if there 


is a Diſcontinuation, the Party cant 
be excommunicated, but muſt bec 
a new to the ſame Purpoſe. 


8 13. Theſe are the Words of Oi. 
ton, and ſeem to be not a little unintel- 
ligible; for there is no Reaſon tor 

continuing the Certificate, if the Ser- 
vice was proved, or the Certificate re- 
turned. | 


ning. S 14. The Meaning of continuing a 
F Certificate 1s this ; a 8 or Mo- 
nition is returnable on a preciſe Day; 
perhaps it is executed, but not certified 

on that Day; then the Proctor alledges 

on the Day that ſuch Citation is to be 
returned, that he verily believes it 15 
executed, but that he has not received 

_ a, Certificate; and prays the Certificate, 

that is, the Oath of Service may be 
continued to the next Court Day: $0 

that continuing the Certificate is only 

taking a longer Day to prove Service. 


-S. 1:8. ins Party Principal confeſs 
any Thing in his Anſwer through Mis 


take which is falſe; as if he * 
| that 
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mat ſuch an one was lawful Farmer of C H AP. 


the Tythes of ſuch a Rectory, when at VII. 
the Time he confeſſes that he was law 
ful Farmer, the Tythes really and 
truly belonged to another Perſon: 


8 16, Or if he acknowledges that 
he had at ſuch a Time ſo many Acres 
of Wheat; when in reality he had not 
ſo much; which was unknown to him 
at the Time of his Confeſſion : He 


muſt appear Perſonally, or give aſpecial 


Proxy to that Purpoſe, to revoke his 
Miſtake, | | 


$ 17. And if the Error appears from Revoking 
legal Proof, or the Confeſſion of the Aube 
oppoſite Party, the Judge ſhall decree 
that it be revoked ; although it is held 


that the Revocation itſelf is ſufficient. 


$ 18. If the Anſwer be not full e- 


nough, the Proctor for the Adverſary 


ſhould —_ that it is not full, and 
ſhould pray that it be decreed, that the 


Party be cited to anſwer more fully; or 
he may take Exceptions to it, and have 


them diſcuſſed as other Exceptions. 


LY 19. And if it appears from the To Anſwer 
Amwers of the Party, and the Poſiti- more folly. 
| tions 
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. 
CHAP. tions he was to anſwer, that the Au. 
VII. fwer was not full; the Judge ſhall 


Rr mnt decree that the Party be cited to an- 


ſwer further; or if he doubts about it, 
he may afſign the next Court Day t 
hear his Will upon the Petition for a 


| further Anſwer. 


5 20. And on that Day he may (af. 
ter hearing Advocates on both Sides fo 
Information) decree or reject the Pcti- 


tion, and condemn either the Party not 


proving his Allegation, that the Aniwer | 
1s not full, in Coſts of Delay ; or if hc 


proves it, he may condemn the other Par- 


ty, not anſwering fully, in the Coſts 
made; and order him to auſwer more 


fully. 


21. When the Order fora fuller 


Anſwer is made; the Partyis to be cited 


to appear on ſuch a Day to anſwer 
more fully ſuch and ſuch Poſitions un- 
der Penalty of the Law and Contempt 
thereof; and if he does not appear on that 
Day, nor anſwer, he is to be excom- 
municated : But the Practice is now to 


take the Libel for confeſſed. 


8 2 22. Forniatly a Day was appoint- 
ed, within which he was to be ordercd 


to anſwer more fully, or to appear on 
ſuch 
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ſuch a Day certain (in caſe he ſhould CHAP, 
not have anſwered more fully) to fee VII. 


* 


himſelf excommunicatet. 


$ 23. If the Perſon .cited appears, 
and ſhall alledge not ſufficient Cauſe for 
not anſwering ; he is not to be ſworn 
ancw, but to be admoniſhed and com- 
pelled by Virtue of his former Oath, to 
anſwer more fully the next Court Day, 
under the Penalty of being pronounced 
as having confeſſed the Libel. 
8 24. Or when he y_ when 
cited to anſwer more fully, if this 
Clauſe be in the Citation, (to appear 
erſonally to anſwer more fully ſuch 
and ſuch Articles by Virtue of the for- 
mer Oath taken by him on ſuch a Day) 
he may be admoniſhed that very Day, 
to anſwer ſuch and ſuch Articles, un- 
der the Penalty of being declared as 
having confeſſed them: 


$ 25. And if he does not anſwer, The Libel 
| | | * 1426 taken for 
ne is to be pronounced contumacious: — 


and in Pain of his Contumacy, at the 
Motion of the adverſe Proctor, to be 
declared for having confeſſed ſuch and 


$ 26. 


CHAP. 


General Pporeedin 98. 
8 26. 11 the Party refiiſes to. take 


the Oath, to anſwer e ge he ſhali 


be excommunicated ; and not pro- 
nounced having confeſſed, unleſs he 
was s firſt iworn.: : 


. And in heats Cauſes if a 
Proctor. refuſes to anſwer, and de- 
lays beyond a proper Time, he is to 
be excommunicated; and you mull 
proceed againſt him for his Anſwer up- 
on Oath, in the ſame manner as a- 
gainſt the Party Principal; and being 
pronounced as having confeſſed, the 
Adverfary ſhould accept that Pronoun- 
| ciation, as far as it makes for his Par- 
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CHAP, VII. 


Of the Probatory Term, and the 
producing Witneſſes. 


sSxcr. 1. IF from the Anſwer of the 

5 Impugnant, the Promovent's 
Intention be not proved; or on the o- 
ther Hand, where any Matter or Allega- 
tion has been given 1n by him, if the 
Impugnant has not proved his Intenti- 
| on from the Promovent's Anſwer to it; 

upon ghar 5. Terms being aſſigned 
(which are three Court Days according 
| to the Style of Courts, or more accord- 
ing to the Exigency of theCauſe) he is 
to produce Witneſles: 


8 2. And if before the Terms lapſe, Renouncing 
nc thinks he has ſufficiently proved his 8 

intention, he may renounce them, and ; 

pray not only Publication, but a Term 

to hear Sentence from the firſt Aſſigna- 

tion in ſummary. Cauſes, and a Term 

o propound all things, and ſo on con- 

clude in plenary, | 


3 
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1 VIII. 8 3. But this cannot be done, if the 
2 Adverſary has accepted the probatory 
Terms aſſigned, and proteſted either 
on the Day they were aſſigned, or be- 
fore the Proctor renounced them, that 
he will uſe them; and then the oppo- 
ſite Proctor can only pray Publication 
of Witneſſes examined on his Part. 
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$ 4- And although the Adverſary, 
accepting the Terms, ſhould propoſe 
| | and prove nothing during thoſe Terms; 
H EE yet, he may afterwards propoſe, and 
1 prove any Matter he pleaſes. 


8 . But as he has hindered the op- 
poſite Party from proceeding in the 


1 Cauſe, by his accepting his Terms pro- 
it batory; it he proves nothing on thoſe 
| . Terms; he is juſtly to be condemned 
| in Coſts of Delay. is 

| 50 § 6. Witneſſes muſt be produced 
1 within the probatory Terms, although, 


if produced and ſworn, they may be ex- 
amined after; if a Term be given in 
Pain of Contumacy, it cannot be re- 
nounced to the Prejudice of thoſe who 

are contumaciouſly abſent. . 


d 7. The 
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+ CHAP. 
§ 7- The probatory Term may be VIII. 
renewed by the J udge upon Proper Renewal of 
Reaſons 3 ſuch as if the Cauſe during probatory 
the Term, or moſt of it was under Com- Terms. 
promiſe z or if the Party principal had 
been in Priſon, or ſo dangerouſly fick 
that he could not proſecute the Cauſe. 


$ 8, And there are other Impedi- 
ments that intitle him to a Renewal of. 
the Term ; but if theſe are denied by 
his Adverſary, he muſt prove them: 
which if he does, he ſhall obtain Coſts. 


99. The Party to whom probatory Compulory 
Terms have been aſſigned, ſhould ap- againſt 
_ ply to his Witneſſes to appear within Witnefes. 
the Terms, and offer them their Via- 
tica and Expences; and upon Oath 
made that ſuch Offer was made them, 
and that they refuſed, or delay to come; 
| upon praying it, he may have a com- 
pulſory Citation againſt them. | 


$ 10. But it is held, that the bare 
Allegation of the Proctor is ſufficient 
without an Oath ; and Care ſhould be 
taken that the probatory Term lapſe 
not before the Return of the Compul- 

lory ; and the Proctor ſhould pray that 
| | E the 
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CH AP. the probatory Term be continued un- 
VIII. til the Return of the Proceſs: 


— 
Compulſory 
Citation Vi 
er Modis. 


8 11. And if on that Day he ſhews, 


that all Diligence had been uſed to cite - 


them, and that they lay hid, and could 


not be found; he may have a compui- 
fory Citation Viis et Modjs, againſt them; 
and the probatory Term is to be conti- 
nued to a competent Day. 


$ 12. And if they do not appear, 


they ſhall be proceeded againſt as other 


contumacious Perfons ; but if the Par- 


ty compelling, and by a Compulſory 
endeavouring to make them appear 
does not uſe all his Diligence in 3 


cuting the contumacious Witneſſes to 


the utmoſt; Proceedings ſhould not 
ſtop to the Prejudice of the oppoſite 
Party, but he ſhould pray to conclude 


in the Caule. 


$ 13. Nay, although he has uſed lis 
utmoſt diligence, and has excommuni- 
cated, and perhaps impriſoned the 
Witneſſes; yet that Suits be not infi- 


Hite, the Judge may conclude in the 


Cauſe ; but the aforeſaid Witneſſes, it 
they appear, are to be admitted even 


after Concluſion. 


914. it 
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$ 14. If che Party producing Wit- VIII. 

nefſes does not ſettle with them for- 


pences 


their Expences; they may of themſelves, — Winne. 
or by their Proctor pray that (before es. 

they are ſworn) their Expences be de- 

crced them; which the Judge ſhall tax 
iccording to their Condition, and Diſ- 

tance from the Court. 


$ 15, And they may pray a Moni- 
tion againſt him, if he be abſent, to 
pay the Expences; or if prefent, he 
may be perſonally admonithed to do 
| fo; and if he does not, he ſhall be 
| compelled by eccleſiaſtical Cenſures to 
pay them with Coſts. | 


$ 16. No Compulſory againſt Wit- 
neſſes, nor Commiſſion for their Exa- 
mination ſhould be decreed, after the 
probatory 'Terms expire. Fo. 


9 77. If the Witneſſes appear, the Witneſſes 
Proctor ſhould produce them, and pray nden, 
that they be admitted, and ſworn; the : 
oppoſite Proctor ſhould propoſe any ob- 
jection he may have to their Admitfion, 
before they be ſworn, 8 


E 2 5 18. Or 


5 


CHAP. 


VIII. 
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§ 18. Or he ſhould diſſent at the 


= Time of their being produced; an: 


laterro gato- 
ries againſt 
Witneſſes. 


ſhould proteſt that he will except a 
gainſt their Depoſitions and Perſon:, 
as far as they make againſt the Inten- 
tion of his Party ; and _y are to be 


ſ worn. 


F 19. Then the A ſliould 
diſſent and pray a Term to be aſſigned 
him to adminiſter Interrogatories againſt 
them; and in theſe he ſhould inſert 
that they aſſign their Cauſe of Know- 
ledge, and otherwiſe proteſt againſt 
the Nullity of their Examination ; and 


this is neceſſary, for in ſome Caſes their 


Depoſitions are good without it. 


$ 20. And the Judge ſhall aſſigu 
kiſs a Day for forming his Interrogato- 
ries ; or upon a proper Affidavit, more 
or leſs, according to the Exigency of 


the Matter. 


7 21. Then he ſhall deliver his In- 
terrogatories in Writing to the Regiſter 
before the examination of the Witneſt- 
es; and he ſhould be careful and ex- 


act in conceiving his  Interrogatories, 
for 


— I Oo . < SETS. e * un 8 2 
** dr 5 * + © ”_ 2 9 5 K 1 — 
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| for otherwiſe they may make againſtC H A P. 
his Party. | 1 VIII. 
F 22. If the Perſons produced be 
erfons of Credit, he may fay at the 
Time they are produced, that he ac- 
cepts and approves of their Perſons as 
fir as they make for his Party ; but 
that he proteſts againſt, their Sayings 
and Depoſitions as far as they make a- 
galnſt his Intentions. 


F 23. And this he ſhould do only, 
when he thinks they can make for him 
in their Depoſitions. 


5 24. A Perſon producing Witneſ⸗ 
ſes ſhould take Care to produce none 
that can make againſt him; for he can- 
not impugn or renounce their Teſtimo 
ny; and the Impugnant ſhould not 
produce Witneſſes, before produced by 
the Promovent ; for by this he would 

fo approve of their Perſons, that he 
could not after except againſt them. 


$ 25. If the principal Party ſhall Witneſes 
ſwear that he came to the Knowledge Produced af: 
Pa . | ter Publica- 
2! fome Witneſſes neceſſary to his tion. 
Quſe fince Publication; if they are 


E 3 -- - x - preſent 
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CH AP. preſent (unleſs the nature of the Cauſe 
VIII, forbids it) . are to be admitted up. 
— - on that Oath. | 


« 4 Si 


8 26. Or if they 1 to come. 
he may have Compulſories againſt 


them, unleſs the Adverſary ſhew that 


he had Knowledge of them before Pub- 
lication ; or a probable Cauſe of Know- 
ledge ; fach as if in a Cauſe of Defa- 
N his firſt Witneſſes ſhould ſwear 
that the Words were ſpoken before 


himſelf, and thoſe Witneſſes he wants 


now to produce; and in that Caſe he 


muſt particularly ſwear, that he forgot 


that they were preſent, or that he did 
not ſee chem. 


9 27. If any of the Witneſſes pro- 
duced * . Teſtimony invalidated 


from the Exceptions of the Adverſary, 
as Men of bad Fame; of which it does 
not appear, that the Party principal had 


any Knowledge; then other Witneſſes 


may be produced by Way of Corrobora- 


tion; becauſe every Man is preſumed 
to be honeſt, until the contrary be 
proved. 


CHAP. 


HK 


Of the Examination of Witneſſes, 
aud Commiſſions for their Ex- 
amination. 


HEN Witneſſes are 
produced and ſworn; 
io prevent any Combination between 
them, or their conſpiring to ſwear the 

lame Thing, and to hinder any Dread 
they may conceive of the Party princi- 
pal (if preſent) they are to be exami- 
ned privately, and N by the 
Regiſter. 


Ser.. 


5. 2 When they are ſworn, they! Examining 
are to be admonithed to attend the Re- Witneſſes. 
giſter, in order to be examined by him, 
at a fixed time; and at that time the 

Regiſter ſhall examine them upon their 
former Oath, and he ſhall take down 
they Depoſitions diſtinctiy to each „ 
tic 


3 5 3. If | 
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IX. 
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8 3. If they have made any Miſtake 


in their Depoſitions, they may correct 


Correct their 


Depotitions. 


Repeat 
them. 


ſuch Miſtake at the time they are exa- 
mined by the Regiſter; or after ward 
when they come to repeat their Depo- 


ſitions before the Judge: and they hai! 


ſign them that they be not corrupted. 


. 4. And after, ſuch Depoſition 
WE be Repeated before the Judge, 


where they ſhall be read and acknow- 


kedged by them; inAtteſtation of whici: 
the Judge ſhall ſign them ; and with- 
out this Repetition, and Recognition, 
the Examination is void. 


5. The Proctor ſhould take Car: 
that the Poſitions to be proved be con- 
ciſe and clear; not doubtful and pro- 


EK. 


8 6. If any of the Witneſles be old 


or infirm, or if they live at a great 


Diſtance from the Court; a Commiſ- 
ſion for their Examination may be 
prayed within the probatory Term, 


and that Term continucd. 


$ 7. Or if they live in the Neigh- 


bourhood, and are ſick, or impriſoned, 
upon 
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pon Petition of the Proctor the Judge CIT A P. 
is wont to decree that they go, and IX. 
examine them n 

§ 8. And the adverſe Proctor being 
admoniſhed to be preſent at the Place 


3 where they are to be ſworn, (if he 


thinks it concerns him) and his Fee 
being firſt paid him; the Judge at the 
tune fixed, or his Surrogate ſhall go to 
the Place z and the Proctor producing 
them, ſhall in the Preſence of the ad- 
verſe Proctor, or in Pain of his Con- 
tumacy (he being thrice called and pro- 
nounced contumacious) produce and 
{wear them; and they thall be examin- 
ed as above. 8 


8 9. If the Witneſſes live in another Conmiſion 
Dioceſe, upon the allegation of the with Requi- 
Proctor that they do ſo; the Judge may ſiton. 

{end a Commiſſion with a Requiſition 

to the Biſhop, Vicar General or Offici- 

aof that Dioceſe to examine them; 

the adyerſe Proctor at the Time the 
Commiſſion is prayed being admoniſh- 

ed to attend. = 


| F 10. The Proctor wanting the commiſſion 
Commiſſion ſhall pray that it be de- te examine 
creed for ſuch and ſuch Perſons (two 
| | | to 


/ 


; 
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CHAP.to be named on his Side, and two +; 
IX. the adverſe Side by the modern Pra 
— — tic) jointly and ſeverally, to fit in ſuch 
and ſuch a place; with a power of p. 
5 roguing and adjourning; having afſ1n- 
ſome Notary Publick indifferent 0 

the Parties for their Actuary. 


§ 11. And ſhould pray that a 
be aſſigned the Commiſſioners to tian. 
mit the Commiſſion with the Proceu- 

| © ings thereon; and that the probatory 

Term be continued, and the adverſe 

| Proctor admoniſhed to attend then and 
there; which the Judge ſhall decree. 


S 12. The adverfe Proctor thould 
diſſent to all this, and proteſt to except 
_ againſt the Perſons and Sayings of che 
Witneſſes as far as they make againſt 
his Party; and pray that they be a- 
mined upon the Interrogatories to be 
miniſtered by him, and annexed to the 
Commiſſion ; and that they give their 
true Cauſe of Knowledge in each Poſi- 
dion. 


13. And if he has no Mind to be 


preſent at expediting this Commiſſion; 0 
he may give his Interrogatories to the ſhou 


Regiſter of the Judge granting the ſtitut 


Commiſſion; 
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Commiſſion ; who ſhall annex them to C H AP. 


it, and ſeal them up in ſuch a manner, 
that they be not as into by any 


$ 14. If he is preſent, he may ſub- 
duct them, and adminiſter others; and 


the Proteſtation of the Proctor to except 
as above is highly neceſſary; for if nei- 
ther he, nor the Party principal is pre- 
ſeat at the Time the Witneſſes are pro- 
duced, ſo that they are produced in 
Yan of their Contumacy in their Ab- 
ſence; unleſs this proteſtation was 
made, they could not afterwards ex- 
cept againſt thoſe Witneſſes: but it is 
held by others that I are ever 
allowed. 


59 
IX. 


et, EE 


8 I 5 The original Proctor may subſtituuon 
ſubſtitute one or more Notaries or Li- _ tr 
terates to act for him, and he ſhould * Proctor 


give them a proper Proxy authentically 
ſcaled; wherein ſhould be declared 


that he will ratify and confirm all and 
eyery Thing done by ſuch Subſtitutes 


for him: 


$ 16. And the Prom Proctor 
hould be very careful that ſuch Sub- 


ſtitution be ſufficient and W ; 
or 


r 
: ” 


e e * 
* 


60 General Pzoceedings. 
CHAP. for if it be not, every Thing 3 in 
IX. preſence of fach Subſtirute 1 is null an 

— = yoid : 


$ 17. And the . is to 
preſented to the Commiſſioners, « |111 
ſhall accept it, and having firſt appouu 
ed their Na ſome Notary Publick K 
to be choſen by 15 5 ſhall order 
him to read it; and the Commiſſioner; 5 
ſhould decree” that they proceed a. 
cording to the Tenor of it, after he 44 
read 1 it: 


8 18. If che Sein granting the 
Commiſſion ſhall appoint it's own Re- 
giſter to be Actuary; he ſhall read the 
Commiſſion, and act as Actuary, 


If the Original Proctor be 


e, all Things are to be donc in 
his Name, as before the Judge ; but it 
there is a Subſtitute, he ſhould firit of 


all exhibit his Subſtitiition: and make 


himſelf a Party, for his Subſtituent: 


9 20. But the Party principal ap- 
pearing, and acting in his own Name, 


ſhould proteſt that he does ſo, without 


revoking the Original Proctor conſt 
tuted by him. 


8 x 
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| 1 CHAP. 
$ 21, If the adverſe Proctor appears IX. 
not, nor any Subſtitute for him, his 
Contumacy in not appearing (after he 
had been admoniſhed to attend the 
Commiſſion) is to be accuſed ; and he 
being thrice called; the Promovent or 
1 Party ſhould produce their Wit- 
neſſes in Pain of his Contumacy, upen 
the Libel; or Allegation which is to be 
annexed to the Commiſſion, and pray 
that they be admitted and ſworn: 


g 22. And the Commiſſioners ſhall COD 
pronounce him contumacious, and in Witneſſes, 
Pain of {ſuch Contumacy admit and and ſwear- 
ſwear them, in the ſame Manner as ing them. 
when produced before the Judge ; the 
Impugnant's Proctor's Name is to be 
mentioned in the Commiſſion, that the 
Commiſſioners may have him called by 
Name: | | 


\ 23. And the Witneſſes produced 
and {worn are to be examined ſecretly 
and ſeparately, as before mentioned; 
it any Witneſſes refuſe to come upon 
Allegation thereof made by the Proc- 
tor; and his praying that it be decreed 
that they be compelled to come : 

| Y 24. 


r ee th Hf eo 


* „ err ͤ e ve Ie 
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CHAP. 

II. The adverſe Proctor bc: * 
— — firſt called, and his Contumacy accused 
Compullo- Compulſories ſhall be decreed by th: 


Commiſi- Commiſſioners againſt them in Pai: of 
nerd. ſuch Contumacy; which they can do. 


becauſe they repreſent the Judge: 


25. But the uſual Practice is, that 


at the Time the Commiſſion is taken 
out (unleſs in Caſes of Requiſition) 
Compulfories be decreed againſt ſuch 
Witneſſes; which are to iſſue under the 
Seal of the Judge ordering them to ap- 
| pear before the Commiſſioners at a cer- 
_ tain Time and Place mentioned 11 tho 
Commatſon : 7 


$ 26. And leſt the Days aſſig ned in 
the Commiſſion lapſe before — Service 
and Return of the Compulſories; the 
Promovent's Proctor ſhould (having 
firſt accuſed the Contumacy of the ad- 
verſe Proctor, and he being pronounc- 
ed contumacious) pray that in Pain of 
ſuch Contumacy, the Day and Place 
for further expediting the Commiſſion 
be continued, and prorogued to fuch 5 
= and Place ; which thall be done. 


SS: 27. Ka 
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| . E 
2 4 27. And it is in general to be ob- IX. 
ſerved, that nothing be done, or prayed 
by the Proctor at whoſe Inſtance the 2 
Commiſſion was taken out, nor decreed 
by the Commifſioners; but in Pain of 
the Contumacy of the adverſe Proctor, 
he being firſt thrice called, his Contu- 
| racy accuſed, and he pronounced con- 
tumacious. ==: 


$ 28, If the adverſe Proctor appears, 
or his Subſtitute for him; all Things 
| xre to be done as above, he diſſenting. 


$ 29. When all the Witneſſes are Cloſing and 
examined; the Proctor, at whoſe In- OT — 
ſtance the Commiſſion iſſued, ſhall 
| pray that they cloſe the Commiſſion 

and that it be returned; which ſhall be 


decreed, 


Fp 30. The Notary taken to expedite 
the Commiſſion ſhall form a Certificate, 

or publick Inſtrument in the Name of 

the Commiſſioners, and ſhall direct it 

to the Judge granting the Commiſſion: 


$ 31. And in this not only the Say- 


ings of the Witneſſes, and all the Acts 
done by Virtue of the Commiſſion 


muſt 
= 


* 2 AS fe Dre 
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CH AP. muſt be inſcribed; but alſo the com. 
IX. miſſional Letters, the Interrogato! is: 


Genetal Pꝛoteedings 


= = adminiſtered by the Adverſary, 


Subſtitutions exhibited (if any) mul 
be annexed ; and this Inſtrument muſt 
be ſubſcribed with the Notary's Name, 
and ſealed with his Seal of Office: 


$ 32. And it is neceſſary, to avoid a. 


ny Corruption, that each Leaf of the 


Depoſitions of the Witneſſes be ſub- 
{cribed not only by the Witneſſes them- 
ſelves, but by the Commiſſioners ; and 
this Inſtrument ſhould be authentically 
ſealed in ſuch a Manner, that it be not 
inſpected into, nor read, nor in any 


Degree corrupted, 


$ 33. But it is the uſual Practice, 
and more neceſſary; that the Original 
Proceedings, and Original Depoſitions 


be ſent in Form of apublick Inſtrument: 
which being done, the Proctor who 


obtained the Commiſſion (if the No- 


_ tary aſſumed will not attend) ſhall 


take Care that another Notary on the 


Part of the Commiſſioners, and their 


Actuary, exhibit the Proceedings on 
the Examination of the Witneſſes: 


K 34- 


General Pꝛoteedings. 65 

A CHAP. 

$ 34. And the Proctors on either IX. 
Side ſhall then ſay that they exhibit 
theſe Proceedings as far as they make eee 
for their Party; and the Proctor, at ; 
whoſe Inſtance the Commiſſion was, 

may pray Publication of the Depoſiti- 

ons of thoſe Witneſſes on that Day; or 

may poſtpone it, until compelled by 
the Adverſary to have Publication. 


EY | 3 3 2 Renewal of 
$ 35. If the Proctor obtaining the re, ooh 


Commiſſion ſhall alledge proper Rea- 
ſons (which are many) why the Com- 
miſſioners could not accept, or could 
not cloſe the Commiſſion within the 
Time aſſigned; it may be renewed, 
and the probatory Term continued : 


F 36. But if the Reaſons alledged 
be diſpreved by the adverſe Party, it 
ſhall not be renewed ; but if he fails in 
his Objections, he ſhall be condemned 
in Coſts, PE : 


Publication ; 


Of Publication, and Exceptions 


Sect. 1. IF the proctor thinks he 
has ſufficiently proved 
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C HA 


againſt I. itneſſes 


his Intentions, and will produce no 
more Witneſſes, he ſhall pray for Pub- 
lication; and that Copies of the Depo- 


fitions of the Witneſſes be decreed to 


the Parties: The Judge ſhall publiſt; 


and decrce Copies accordingly. 


§ 2. And he may pray Publication 
before the nrobatory Term lapfes, 1 


his Adverſary has not accepted the 
Term, as before mentioned * or aiter 
it does lapſe, whether he has accepted 
it or not, 


4. ke Impugnant (if he has any 
contrary Matter to propoſe) ſhall diſ- 


ſent to Publication, and proteſt con- 


cerning his not enquiring into the Say- 


ings of the Witneſſes, chat is, that he 


* See Ch. viii: Sect. I, 2 


did 


— 
HT — 
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dich not enquire into, and knowsnothing C H A P. 


! their Depoſitions: 
'& 4. And if he does not di glow. up- 


he did not diſſent; he cannot propoſe 
it utterwards; dend it is preſumed 
chat he learned the Words of his Ad- 
verſary's Witneſſes, and what they 


aid; and upon that Account to have 


loft the Benefit of a contrary De- 
ſence. 


But although he diflents as a- 
ho, yet the contrary Matter 1s not to 
be admitted, if the Adverſary ſheys 
that he ea and found out the De- 
potions of his Witneſſes: And he 
may have the Oath of the Party prin- 
cipal upon that, as alſo of the Proctor; 
not only at the 'Time he prays that the 
contrary Matter be admitted; but after- 


warde, at the Time ke produces Wit- 
_ neiles to prove that Matter, 


8 6. If after Publication it appears 


that any of the Interrogatories admini- 


tered by the Adverſary are not fully 
wtiwered ; or ſome of them not an- 
wered at all; upon the Witneſſes de- 
gving that they ſhould anſwer them: 


F 2 § 7. The 


8 


Maver to be 
on he Objection of his Adverſary that propoſed. 


Interrogato- 
ries to be an- 
ſwered. 


Exceptions 


nugainſt Wit- 


neſſes. 


ing againſt the Nullity of it. 
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7. The Proctor alledging the Mat- 
ter, praying the Judge, and it appear- 
ing to him, that ſuch Interrogatorics 
were not anſwered ; may have them 
cited to anſwer over again: The op- 
poſite Proctor ſhould diflent, that he 
may have it in his Power to appeal, if 
the Matter be not to be anſwered, 


8 8. Exceptions againſt Witnetles 
are either General, or Particular; Ge- 
neral when you mention or ſpecify nv 
particular Crime ; Particular, when 
you charge them with ſome ſpccta} 
Matter to invalidate their Teſtimony : 


F 9. Although no Exceptions be 
given in againſt Witneſſes; yet if it 
appears from the Proceedings that they 
are incompetent, they prove nothing. 


FS 10. The Impugnant (if he has no 
particular Inſtruttions) ſhall except a- 
ainſt the Witneſſes in general; that 
they are ſingle, repugnant to each o- 
ther, infamous or criminous, Friends 
or Relations to the Party producing 
them, &c. which Allegation of his hc 
ſhould pray to be admitted ; which the 
Judge ſhall admit asfar as by Law ; thc 
adverſe Proctor diſſenting, and proteſt- 


& 11. Par- 
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I 11. Particular Exceptions are giv- 


ba 
CHAP. 


en in in writing, containing the particu- —-- 


lar Crime or Reafon why ſuch a Wit- 

neſs is not competent; you may have 

the principal Party's Anſwer upon theſe, 

a Term to prove them, and all Things 
as in proving a Libel. 


& 12. Crimes commnted by Wit- 


neſſes ſince their Examination invali- 


date not their Depoſitions given before, 


An Exception that a Witneſs com- 


mitted Felony, or is ſuſpected of it, is 


not to be admitted; becauſe the Eccle- 
ſiaſtical Court cannot determine, nor 


takeCognizance of Felony ; but an Ex- 


ception that he was convicted of Felo- 
* 18 admitted. 


\ 13. Every Propoſer of. Exceptions 


Propoſer of 


is obliged (at the Petition of his Adver- Exceptions. 


fary) to ſwear that he does not propoſe 
them to give Delay; or elſe to take the 
Oa th de Calummia. 


F 14. The promovent Proctor and 
Advocate are obliged at any Time of the 
Suit to take thisOath (if required) upon 


3 Pain 


£9 
CH AP. Pain that the Canſe be diſmiſſed with 


X. 


Reprobatory 


Witneſſes 
excepted to 
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Coſts * 


The Promovent becomes in Excepii. 
ons Impugnant, and the Impugnaui 
becomes en 


8 I 5. The Promovent may pro- 
pole his corroboratory Matter to ſup- 
port either the Perions, or Sayings of 
his Witneſſes within the Term ailign- 


ed the Impugnant to prove his Exccp- 


tions; or after that Term lapſes, if he 
dint to the Publication of theſe Wit- 
neſſes produced on the Exceptions, and 
proteits that he has not enquired in 


what they depoſed. 


$ 16. Or he may except after Pub 
lication againft the Perſons of the Im- 
pugnant's reprobatory Witneſſes, 
againſt their Sayings, provided that hc 
alledges, that they were ſubordined 
and corrupted to ſwear ſuch and {uci: 
Things which he muſt mention; an: 


if he be required, he muſt ſwear that 


he believes, he can prove ſuch Suborns- 
tion. 


* Sec Can, 80 Car. I. 


. 
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ne!'s committed Adultery with ſuch a 
Woman; without ſpecifying the parti- 
cular Time and Place; and the Witneſ- 
ſcs to prove this, fone that the Adul- 
try was commuted at ſuch a pat ticular 
Time, and in ſuch a mar: place. 


F 18. Here the Party Proimovent af- 
ter Publication may alledge Matter di- 
rectly contrary to this ; without alledg- 
ing that the W itneſſes was corr upted ; 

ad object Perjury to him. 

Becauſe before Publication on ac- 
count of the too great Generality of the 
Allegation, he could not foreſee how to 


purge, and clear his Witnets from the 


Crime objected againſt him. 


4 19. Witneſſes cannot be produced 
ag: aint thoſe Witneſſes brought to prove 
{.xceptionsagainft the reprobatory Wit- 
ne fs of the firſt probatory Wiinefles, 
CLE! ding to that Rule, in Ten I lle, 
et 112 bos, fed non datum ultra. 


4 $ 20. Proctors 


X. 


71 


CHAP. 
$ 17. But if in the Impugnant's Ex- 
ccptions it be alledged that ſuch a Wit. 


— 


72 


CHAP. 


— — 
Proctors 
cautious in 


Exceptions. 
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20. Proctors ſhould be cautious it; 
giving in Exceptions containing Crimes 
againſt Witneſſes, for notwithſtandiny 
any Proteſtation they make, an Action 

will lie againſt them onDefault of prov- 


in ing ſuch Crimes. 


9 21. Therefore the Party * 
pal ſhould give in ſuch Exceptions; 


who ſhould be oblig'd to ſwear that he: 


does not do it with a malicious Mind, 
or to give Delay. 


It was formerly practiſed. to give 1 


ſpecial Proxy to ſome poor low Vaga- 


bond to propoſe ſuch Exceptions againſt 
reputable Witnefles ; againſt whom it 
would not be worth while to com- 


mence a Suit ; but this Practice is now 


. exploded, nor ſhould it ever be permil- 


ted * a Judge. 
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G Ar 


Of Exbibiting Inſtruments, or 
HFritings, | 
Ser. 1. INſtruments are either Pub-Laſtruments. 
| lick or Private; Publick, 
when drawn by a Notary Publick un- 
der ſome authentick Seal; and fuch as 
are formed at the Acts in Court; Pri- 
vate, ſuch as ariſe from private Con- 
tracts: 


F 2. If an Inſtrument is mentioned 
in the Libel, it ſhould properly be ex- 
hibited before Conteſtation ; that the 
Impugnant may deliberate whether 
he will allow or conteſt it: 


$ 3. Inſtruments may be exhibited eg e 
even to Concluſion in the Cauſe, un- a e 
lels che Judge appoints a Day for pro- cluſion. | 

pounding all Things that are Matters 
ot Fact; but Inſtruments newly found 
may be produced even after Concluſion. 


\ 4. The Proctor ſhall ſay, I exhibit Proctor exhi- 


ſuch 242 _ bitin Inſtru- 
an Inſtrument, or Writing, be- ent. 


ginning 


74 
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CHA P. ginning in ſuch and ſuch Words; 


XI. 


LA the Beginning and End of the Writing 


Anſwer to 


Exhibits. 


ending in ſuch and ſuch Words (hate 


is to be repeated) to aid and ſtrengthen 


the Proof of the Matters contained 
ſuch a Libel; or ſuch an Allegaticn _ 


iven in before by me in this Caule, 
and I alledge that this Exhibit was, 11 
is ſubſcribed, or ſealed by the Han, 


or Seal of the Perſons named in it, 


and delivered as their Act: And Ia. 
ledge that the Contents are true; and 
that all Things were had and done as 
contained in it; and this Allegatio:: | 
propound jointly and ſeverally, and pray 
that it be admitted, and that Juſtice 


adminiſtered to me and my Party ; 
which the Judge ſhall admit as far as 
ay Law: pn | 


And then the Proctor may 
ſwear, that he believes the Contents of 


that Writing to be true; and pray that 


the adverſe Proctor be {worn to anſwer 
faithfully concerning it, either that ve- 


ry Day ; or the Court Day after at the 


Diſcretion of the Judge 


86. Or he may pray the Anſwer of 
the P arty principal as he thinks it 029 
make moſt for him: OS 


But 


10 
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But where the Inſtruments are pub- C HAP. 
lick under authentick Seals; the Proc- XI. 
19's Anſwer ſeems to be of moſt ſer- worry nd 
vice ; becauſe they are better acquainted 


with ſuch Matters : 


And to obtain thefe Anſwers you 
proceed as in obtaining perſonal An- 


wers as before *. 


0 7. Either Party having old Papers, Old Papers 
or Books to produce may exhibit them Mbit. ex · 


as other Writings, and alledge that 
they were faithfully kept by ſuch a Per- 
lon; either publick Officer, or pub- 
lick Perſon; and that full Credit was, 
aud thould be given to them as well in 
Court, as out of Court: 


$ 8. But if they are ſo large and 
prolix, that they cannot be regiſtered 
without great Expence ; the Prodias 
may have a true Copy of that Part of 
them written out, which makes for his 
latention : 


{ 9. And upon his exhibiting them, 
may add that he exhibits eſpecially 


fuch 2 Clauſe; or ſuch Words in ſuch 
a Page 


See Chap. vii. 
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CH AP. a Page of the Book; together wit}; 
XI. true Copy of them; and prays * 
compariſon be made between ſuch 
Copy of ſuch Words, and ſuch Words 


in the Original: 


$ 10. And that ach Comparison 
being made, and regiſtered) the Ori- 
ginal be re- delivered, and that as much 
Faith and Credit be given to the Copy 
io compared, and regiſtered, as to the 
Original: Which the Judge ſhall deccce. 


And the Party ſhall leave ſuch Ori- 
ginal with the Regiſter; until the ad- 
verſe Party give their Anſwer; that it 
may be inſpected mo and conſidered 


by them. 


§ 11. The Regiſter ſhall be * 
only for regiſtering that Clauſe; and 
no Exhibits mentioned in the Acts are 
to be re- delivered to the Party exhibit- 
ing them; unleſs they be firſt regiſter- 
ed ad perpetuam Rei Memoriam : nor e- 
ven then without the Decree of the 


Judge. 


. 12. The Adverſary may except a a- 


— ac. ga iſt Exhibits, as againſt Witneſſes; 
| 


ceptiogthem. but he ſhould rather accept them as P 2 


f 
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as they make for _ my ; — diſſent C HAP. 
ta them in every other Reſpedtt:: NI. 
$ 13. For they may be of Advan- 
tage to him, and if they prove ſo, the 
Adverſary may ſubduct them; unleſs 
they are accepted: The Anſwers of 
Proctors to Allegations on Exhibits are 
generally in Writing. | 


$ 14. If there are any Inſtruments 
or Writings neceflary to the Cauſe in 
the Regiſtry or publick Archives of any 
Eceleftiaſtical Judge; the Cauſe depend- 


ing in 2 ſuperior Court: 


815. The Proctor alledging the Commiſſion 
latter, may pray that a Commiſsion for ® veru- 
for a Scrutiny be granted to ſuch and 

iuch Perſons, jointly and ſeverally, to 
cxamine the Regiſtry; and Archives 

of ſuch a Biſhop, or Archdeacon, for 

ſuch and ſuch Inſtruments, Records 

and Writings : | 


9 16. And the oppoſite Proctor is 
to be admoniſhed to attend ſuch Scru- 
ting if he thinks it concerns him; and 
Monition to be decreed againſt ſuch 
 Biihup, or others having ſuch Inſtru- 
ments, to exhibit them before the ſaid 
Commiſſioners 


ts n 
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CHAP, Commiſſioners on a Day certain; 
in a Place to be aſſigned; all Wie! 7 


— the Judge ſhall decree. 


And the Place to be aſſigucd 
in 4 Cen ſhould be the. Res 
giſtry Office; or the Place where . 
| Writings are; and the Commifsion 

ſhould direct the Conimiſsioners 1 
they find any Writings neceſſary to :! 
Cauſe) to have Copies of them drawn, 
and to ſee that they be compared cat e- 
tully with the Originals : : 


8 18. They are to proceed here as 
upon Commiſsions for examining W it- 
neſſes; and every Thing is to be done 
(it the oppolite Proctor appears noi. 
nor any Subſtitute for him) in Pain 0 
his Contumacy: 


19. And if the Biſhop, or his 
Regiſter does not appear (although ad- 
moniſhed) to exhibit the Records; 
is doubted whether the Commiſsione 
can excommunicate them, unleſs thc y 
have ſach a Power granted to them and 
ſpecify ed in their r Commiſsion: a 


$2 20. Dur 
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1 8 CHAP. 

$ 20. But upon an authentick Cer= XI. 

tificate from the Commiſsioners of the 
Biſhop's and Regiſter's not appearing 
in Conformity to the Monition; the 
judge who granted the Commiſsion 

may proceed againſt them in a Cauſe of 

Contempt. 1 


CHAP 


* 5 r 8 e - — 
res NEE 


* 4 . Ferre 4 
n nee, ͤ ehe ee eee 
I 
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0 HAP. XII. 


| Of Oaths, and Cifts of Procefe 


retarded, 


SECT. 1. HERE are many Oath: 

reſpecting different 
Matters to be taken before, and that 
are to be adminiſtered by an Eccleſiaſ- 
tical Judge: | | 


And firſt, the Oath of Calumny is 


to be taken (if required) by the Party 


Agent, his Proctor, and Advocate in 
any Time of the Suit; and if they re- 


fuſe to take it; the Cauſe, by a Canon 


in Force in this Kingdom, is to be diſ- 
miſſed with Coſts *. | 


$ 2. And the Oath conſiſts of theſe 
Particulars : Firſt, that he believes he 
ſupports a good Cauſe; ſecondly, that 
when aſked, he will not deny what he 
believes to be true; thirdly, that he 
will not knowingly make Ute of a falſe 


Proof; fourthly, that he will not ſeek 


Delay 


M Can, 80, Car, J. 
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Delay through Fraud to protra& the C H AP. 
suit; and fifthly, that he hath given XII. 
or promiſed nothing; and will give oer 
promiſe nothing for obtaining Victory; 
hut to thoſe the Laws and Canons per- 
mar. : Md 


5 3. And this Oath is to be taken Oath of Ma- 
but once in the Cauſe ; but the Oath of _ 

Malice (that is, ſwearing when an 

Thing is done, or propounded; that it is 

not done or propounded with a malici- 

ous Deſign to cauſe Delay) may be 

adminiſtered at any Time as often as 

the Judgethinks proper; notwithſtand- 

inz the farmer Oath was taken. 


$ 4. Upon the principal Party's ap- guppletory 
pearing, and alledging that he has prov- Oath. 
aa his Intention half fully; or more than 
half fully; and praying that the ſup- 
pletory Oath be adminiſtered to him: 


$ 5. If the adverſe Party denies the 
Allegation, the Judge may aſſign a 
Day to hear his Will; and to be in- 
tormed; on which Day if the Allega- 
tion appears true, the Judge ſhall ad- 
niniter the Oath in Caſes which the 


Law admits, 


7 * , „ 
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K r 3 
XII. g 6. Then the Party ſhall Me 

from his own certain ee 0 


the Truth of the Fact: 

To be re- And this Oath is to be required 
qui red he- fore Concluſion in the Cauſe; though 
fore Con- 
me Judge may deter adrminittring it un- 

e til after Concluſion. 


§ 7. But if it is not ed before 
Concluſion; it cannot be adminiſtc: ci 
at all: 

The adverſe Party may prevent wn 
being adminiſtered by proving the 
ty prying it of no Reputation, and in- 
famous: 


8 8. The Proof muſt be Half full be- 
yond Contradiction, and not weaken- 

ed by oppoſite Proof; ſuch as of a flu. 
gle Witneſs beyond Exception, before 
this Oath be adminiſtered :“ 

It ſhould be given in the Preſence ot 
the oppoſite Party, ar at leaſt he ſhould 
be cited to attend; and not in arduou? 

and criminal Cauſes. 
| | dee Maran. Spec. Au. p. 418. 


8 9. I 
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. If either Party propoſes anyCH AF. 
as Matter to ſupport or defend XII. 
his Cauſe; as Allegations or Excepti- —— 
ons: And then fails in the Confirmati- 
on, and Juſtification of it, if it be Mat- 
tet of Law; or the Proof of it, if it 


be Matter of Fact: 


$ 10. In ſuch Caſe ths adyerſe Party Colts of 
may pray that he be condemned in Proceſs re- 
Coſts of Proceſs retarded: del. 
Then giving a Schedule of Coſts 
made and expended on that Occaſion, 
| key {wearing firſt that ſuch Coſts were 
wrongs. expended, or to be expend- 
by him; the Judge (hal! tax the 
Bil and decree a Monition againſt the 
Party to pay ſuch Coſts within ſuch a 
Time: 
Or he may from proper Reaſons re- 
| ſerve the Taxation to the End of the 
Suit. 
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CHAP, Xl. 


Of the Terms, to propound all 
Thinge in Plenary, and to hear 
Sentence from the firſt Hie 


nation in Summary Caules. 


SECT. 1. IF the Impugnant fect: 
3 Delays and propoſes his 


Exceptions at one Time, and his Mat- 


ter of Defence at another: 


Competent The Proctor for the P romoyent 25 


Term to pro- | | | - 
- pontajt Joon as the Impugnant ſhall give one 


"2 hings. | 
Term lapſed, or even depending) thali 
give another ; ſhall alledge that he docs 
fo to give Delay, and to protract the 
Suit; and pray that a competent Term 
be aſſigned him to propound all Things, 
which the Judge is wont to aſſign him. 


$ 2. And if on that Day he does not 
make his Whole. Defence; he cannot 
afterwards propound any Thing, and 
pray a probatory 'Term thereon ; at 


leaſt ſo as to produce Witneſſes ; unicls 


{-1mc 


Matter, and afterwards (the probatory 
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that Term: 
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ſome new Matter intervenes from the C HAP. 
Exceptions of his Adverſary; or ſome- XIII. 
thing neceflary to his Defence came 
lately to his Knowledge; or unleſs the 

Cauſe was under Compromiſe moſt of 


_ 


g z. And the ſame holds with re- 
ſpect to the Promovent: but in matri- 
monial Gauſes this cannot be done; be- 
cauſe they are privileged, and favour- 
able Cauſes ; 

And by the modern Practice there 
may be a Term aſſigned to prove all 


N hings by ſuch a Day certain. 


$S 4. After the Witneſſes are exa- 


mined, and Publication of their Depo- A Term to 


ſitions made, the Party Promovent may bear Sen- 


ey | tente from 
pray, in ſummary Cauſes, a Termto hear tn. frft ac. 


Seutence from the firſt Aſſignation; ſignation. 


and in Plenary, a Term to propound Or te prq- 


pound all 


all Things, for which laſt Term the Things. 
Judge ſhall aſſign next Court Day. 


$ 5. Although Publication of the 

Depoſitions of the Promovent's Wit- 
neſſes be not made, nor prayed for; 
the Impugnant (the probatory Term 
being lapſed) may pray theabove Terms 
SER = to 


86 


C HAP. to be afligned ; which will oblige 
XIII. Promovent to pray Publication, 
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* 4A 
Lit 


CY they conclude in the Cauſe without ir 


$ 6. And Publication being made. 
either Party, who thinks his Intention 
beſt proved, may pray in Summary. : 
Term to hear Sentence from the #:it 


Aſſignation; and in Plenary Caules, 2 


Term to propound all Things : 


On thoſe 
Terms, Ex- 
ceptions, or 
Defence. 


§ 7. On which Terms the Impug- 
nant may give in any Matter, Excep- 
tions, or Defence, or add to thoſe al- 
ready given in by him; by Admifii, 
of which Concluſion is put off: 


8 8. But although additional Poſiti- 


ons be admitted; yet no new Term 1+ 


to be given to prove them, if any pro- 


batory Term was given before; becauſe 
ſuch Poſitions ſhould be, and arc in 
themſelves deemed only declaratory , - 


and ſhould be proved within that Term. 


$ 9. At this Day the Proctor wh 
has no Mind to conclude, on the Day 


appointed for the Term. to propound 


all Things, - gwes his Allegation which 
he prays may be admitted ; and the op- 


poſite Proctor is to difſent : © : 
0 § 10. Then 


* 
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CTHAP, 
$-10-T hen the Judge may aſſign XIII. 
he next Court Day to hear his Plea . 
{ure upon admitting it; and (if it be 
not to be admitted) to eonelude'! in Ple- 
nary; or to hear Sentence from the ſe- 
Cond Aſlignation in Summary Cauſes 
on m_ Day ; 5 x 
A Copy of the All legation is to be 
en to the adverte Party, two or three 
Days before the Day aſſigned to hear 
tne judge's  Pleature. 


$ 11. On the Day afl apa to pro- 
pound all Things, or 0 hear Sen- 
tence from the firſt Aſſignation, if 
either Party has Witneſſes preſent, and 
iwears that they are neceſſary to his 
Party; the Judge may admit or rejcct 
deim at Pleaſure, and no Appeal lies. 


2. On the Term to propound all 
Things, or the Term to hear Sentence 
from the firſt Aſſignation, the Impug- 
nant ſhould give in Exceptions againſt 
2118 Auyerſary' s Witneſſes, and make 


his 90 >fence : | | 15 2 


G.4 For 
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CHAP. „ EE 
XIII. For if nothing be done on tho 
Days Concluſion is infered : And n. 
thing can be propoſed afterwards, but 
what appears upon Oath to have come 
lately to the Party's Knowledge. 


C HA 


General Proceedings. 


CH AP. XIV. 


Of Concluſion and Information. 


rer. 1. P NCIDENTAL Matters ate 
J often ariſe and Allegations Matzen. 


art often given in, that do not immedi- 
ately concern the principal Cauſe; as 
Objections againſt falſe Returns of Ci- 
tations, by which Perſons have been 
excommunicated, and the like. | 


'$ 2. And after Witneſſes have been 
produced on ſuch Allegations, and Pub- 
lication made; if the Party alledges that 
he has proved his Intention, and prays 
that the oppoſite Party be condemned 
in Coits of this Proof; and his Party 
imply, and unconditionally abſolved, if 
it be upon an Excommunication from 
a faite Certificate: 


$ 3. And if the Judge ſhall aſſign 


As to them 


(in Preſence of the adverſe Proctor t Afigns- 
denying the Allegations) the next tion infer 
Court Day to hear his Pleaſure ; and I : 


on that Day {at the Petition of the ſame 
Party in Preſence of the adverſe Proc- 
tor) 
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C H AP. WH ſhall aſſign another for the ſa 
XIV. Purpole: Theſe two Aſſignations inter 


Ly OConcluſion as to that incidental Matte ; 


Term to 


conclude. 


and the Adyerſary cannot except agai 
the Witneſſes, nor propoſe any Thin 


contrary to the Allegation. 


94 tle the Day aſſigned to pro- 
—_—_ all Things in plenary Caui: 
the Proctor who hopes for Success 
ſhould ſay, I exhibit all the Acts 
acted, deduced, alledged, propoundad. 
exhibited, proved, and confeſſed in 


this Cauſe, as far as they make for m 


Party; and I pray a Term to be afſ::- 
ed to conclude the next Court Day. 


FEA If the adverſe Party be not dif- 
fident of his Cauſe, he ſhould ſay to 
likewiſe; but if he is diffident, he 


Mould diſſent to all this: 
This exhibiting all the Acts, and 


Aſſignation to conclude infers Conclu- 
ſion in the Cauſe: 
Or if nothing is done on this Day. 


| Conclufi on is inferred. 


$ 6. On the Day aſſigned to con 
clude,” the Proctor at whoſe Petition it 


Was 


— 
— 54 
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was aſſigned, or the other Proctor C HAP. 
Mall ſay 0 giving the Judge his Title) XIV. 
conclude in this Cauſe ; and pray tha. 
you conclude with me, which the 
Judge ſhall do: . 


& 7. And hen either Proctor may Tm 10 Bes, 
pray that there be aſſigned a Term to Sentenco. 
heat Sentence on next Court Day; and 
alſo Intormation on that Pay, or in the 
Interim: | 

and the Proctor difident of hls Cauſe 
ſhould diſſent; and this excludes Proof 
by inftruments, or W ritings, unleſs 
found lince Concluſion. 


© 3. In Summary Cauſes, on the 
* v afſigned to "ang Sentence from the 
firſt Aſignation, the Proctor ſhould i 
pray that the next Court Day be aſ- 
1:22d to hear Sentence from the ſecond 
Afi znation ; and pray a Day to be aſ- 
J ne d for Information before that Day, 
5 r that Information be given on that 
ay. 


9 9. If no Matter, or Defence be 
propounded or alledged on that Day, 
the Day aſſigned to hear Sentence from 


tc firſt Afſignation, Concluſion follows. 
In 
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CHAP. 


XTV. In the Prerogative there are always 
= three Aſcignations, and each Aſsigna- 
5 tion made ever with this Limitat io 

unleſs Cauſe be ſhewn, &c. 


Information. & 10. Upon the Day appointed fo; 
Information, which may be any Day, 
although not a Court Day; or in the 
Judge's, or Advocate's Chamber upon 

proper Reaſons: The Adyocates ©1 

both Sides ' ſhall inform the Judge ci 

the Merits of the Cauſe, the Strength 

of the Proof, and the Matters of Fact, 

as well as Matters of Law that: appear: 

And if the Judge be not ſatisfied in 

the Matter that Day; he may aſsign a 
nother, and another Day, until he is 

fully ſatisfied. 


HAF. 
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SECT: IF 1 Decrees have Interlocuto- 


ſometimes the Force of ry Decrees. 


dciinitive Sentences ; becauſe no other 


dentence can be expected after them in 


- Cauſe: And Information is given 
to tlie Judge upon the incidental Mat- 
ter, before he pronounces his Interlo- 
cutory Decree: 


2. After Concluſion in 4 Cauſe, Sentence 
2nd after Information is given ; on the . 


Day appointed to hear Sentence (the 


oY expecting it in his Favour, having 
fri; had the Principal Party or his Proc- 


bs admoniſhed to attend on that Day) 
the judge ſhall pronounce it (they be- 


ing thrice called, and declared contu- 
macious) | in Pain ef their Contumacy ; 
vr if they appear, in their Preſence. 


But by the modern Practice it 
is not " cathy at all to have them ad- 
_monithed to attend on that Day; for 


the Party, or his Proctor is obliged to 


attend until Sentence be given; or if 


the Proctor i is obliged to be abſent, he 
ſhould 


CHAP. 


XV. 
— 


Sentence up- 


Geuetal Peocedings 


ſhould ſubſtitute another in 
Place: 


Y 4. If your Adverſary dies alle 


on the Death Conteſtation, Care ſhould be taken 


of the Party. 


to condemn him, but to condemn | 
Party; and the Time for appealiu |. 
fing, which is fifteen Days by the i 
tut; his Executors, or ran 


ſhould be called to ſhew Cauſe, d 
Sentence ſhould not be demanded t7 


Execution. 


§ 5. The Proctor hoping Sentence 


for his Party ſhould have it written out 


and preſent it to che Judge: 


And Advocates bed correct and 


amend ſuch Sentences, and fubſcribc 


them. 


$8 6. If the Judge will pronounce it, 
he thall read on, until he comes to che 
Place where the Adverſary is mei- 
aned, and is praying-------- where ſhall 


be 2 Blank: And the Judge ſhall atk 


| him what he prays, and he thai! {ay 


Juſtice ; which Word the Judge“ Mail 
infert with his own Hand; ſo tha: if 


there be any Diſpute which Sentc: ice 
was pronounced, the Judge ſccing i- 


own Writing may eaſily determine it. 
$ 7 A. 


WN 
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CHAP. 


$7. And upon Sentence being pro- XV. 
nounced, the Regiſter ſhould take 2. — 


the Names of thoſe preſent at it: 


The Adverſary ſhould diſſent, and 
if he does not immediately appeal at 
the Acts; ſhould proteſt to appeal 
within the Time indulged by Law. 


$ 8. Although the Party grieved by 
any Nullity in the Proceedings may ap- 
al to a Superior Judge; yet he may 
altedoe ſuch Nullity (when cited to 
iicw Cauſe why Sentence ſhould not 
g executed) before the ſame Judge: 


And that Nullity appearing (as if in 
Plen: :ry Cauſes there was no Conteſtati- 
on) the Judge ſhould dera it. 


8 9. Although there is no Appeal 
from a ſuperior to an inferior Judge 
yet it in any Cauſe depending before an 
11:07 Judge any Sentence pronounc- 
cd, or Act done by a Superior be ob- 
jected to deſtroy your Intention; or to 
ont mthe Intention of your Adverſary. 


You 


or proceſtng 


0 erer 
4 
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| CHAP. | 
BO 0 may object againſt it's Null 7 
and if you prove it; the inferior Judge 
ſhould pronounce, as if no ſuch Sen- 
tence or Act had been W 


n 
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| CHAP. XVI. 


Cofts of Suit. 


Sect. 1. IF there be no Appeal 
within fifteen Days after 
Sentence; or if there 1 is, and the Judge 
from whoud be not ink Naw within 


the Terms aſſigned to proſecute it, and 
:5 certify the Proſecution. 


2. In this Caſe the Prodier os 


taining Sentence ſhall exhibit a new 


Proxy for his Party; and pray that the 


Party againſt whom Sentence was given 
be ited to ſhew Cauſe, why that Sen- 


tence ſhould not be executed; and the 


Colts of Suit taxed againſt "FRE : 
And if he appears upon that, the 


Proctor ſhould move that Sentence be 


executed, and the Coſts taxed. 


§ 3. But if ers be an Appeal, the 


Appeilant under a Proteſtation of his 


not conſenting to tne Judge ſhould (af- 
— N ter 


Of executing Sentences, and of 
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Sentence ex- 
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A Pp. ter having exhibited his Proxy for his 
__ Party) proteſt againſt this Motion; be- 


| | / cauſe his Party has appealed, and the 
Ĩ1ime is not lapſed for proſecuting it: 


& 4. Then the Adverſary may pray 
the Judge, that Terms be aſſigned to 
proſecute the Appeal, and to certify the 
Proſecution : And theſe being expired, 
if the Judge be not inhibited ; he ſhal! 
order the Sentence to be executed in 

» Preſence of the Proctor for the Appel- 


lant. 


§ 5. But if he appealed within the le- 
gal Time, and obtained an Inhibition 
8 7 within the Time allowed for proſecut- 
1 ing, although he. did not certify the 
| Judge on the Day appointed to proſe- 
cute and certify, or before it: And al- 
though the Sentence was ordered to 
Execution ; yet notwithſtanding all this 
he may proſecute the Appeal : 


& 6. If the Proctor who obtained 
Sentence believes that the Proctor a- 
gainſt whom he obtained it, did not 
appeal within the legal Time; he may 
have a Day aſſigned him to prove it, 
which is done by exhibiting the pub- 
lick Inſtrument of Appeal. | 


$ 7. The 


4 
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| CHAP. 
5 7. The modern Practice is, that, XVI. 
at the Time Sentence is pronounced, GOES 
the Party defeated be condemned in Jager 
Colts, and the fame taxed; and the tion in ſame 
Condemnation and Taxation is fre- Sentence. 
quently in the ſame Sentence: 


§ 8. Or the Judge may reſerve ther aon of 
Taxation until the next Court Day; on Coſts. 
which Day (the Party being preſent, 

or having been moniſhed to attend, or 

cited to ſee the Coſts taxed, and not 
appearing) the Adverſary ſhould pray 

that the Coſts be taxed in Penalty of 

his Contumacy, ſo that this is Part of 

the Execution of the Sentence: 


5 9. And after the Time for appeal- Nonition. 
ing lapſes, if there be no Appeal; the 
Adverſary ſhould pray a Monition a- 

gainſt the Party condemned, to pay the 

Matter he is condemned in, with the 

Coits within ſuch a certain Time; un- 

der Penalty of Excommunication from 

that Time (the Term aſſigned for Pay- 

ment lapſed and Payment not being 

made) pronounced upon him. 


$ 10. There muſt be a Liquidation Liquidation 


of Thins ; | of Things 
: gs adjudged by the Sentence ” zejndgedt is 


2 Sentence. 
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CH AP. be ſubſtracted; as of ſpecifick Lega- 


NI. 
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cies, or Tythes, the Value of which 


— muſt be proved, before the Execution 


of Sentence be demanded i if it was not 
proved by Witneſſes upon the Libe! : 


11. And the Impugnant is to be 


cited to fee this, and if he does not ap- 


pear, but Liquidation is made in Pain 


of his Contumacy: He ſhould be cited 


Oath upon 
Taxation of 
Coſts. 


to ſhew Cauſe, Why Sentence according 
to this Liquidation ſhould not be exc- 
cuted upon him; becauſe if it be in 


Exceſs, he may appeal : 


12. And if he appears, he may 
except againſt the Witneſſes to prove 
the Value, and may uſe what Defence 
he pleaſes as before Concluſion inthe 
A 
But if the Value was alledged in the 
Libel, and he the Promovent brought 
Witneſſes to prove it; after Publication 
he cannot produce new Witneſſes to 


the ſame. 


. Coſts of Suit being taxed, and 
the * or his Proctor ſwearing 511 
before they are taxed, to the Sums ex- 


pended, or to be expended on the wet 
(anc 
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(and ſuch Oath is always to be made C H AP. 
upon the Proctor's offering a Bill of XVI. 


Coſts to be taxed) he may pray a Mo- (rt 


nition againſt the Party condemned, to 

day them within a fixed Time, und 
Penalty of Excommunication pro- 
nounced in the Monition upon him in 


Default of paying them within that 


Time: 


$ 14. And upon the Roturn of the 


1 he is to be denounced (if he 
did not pay) and proceeded againſt as 
excommunicated : 

And if he lies concealed, there may 
be a Monition Viis et Modis againſt him; 
or if the former Monition was loſt, or 
not ſerved, another may be taken out: 

if the Perſon caſt had a juſt Cauſe 
of Suit, he is not to be condemned in 
Colts. 


End of the General Proceedings. 
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1 CHAP. 


Plenary and SECT. 1. 


ſummary 
Cauſes. 


c HA P. XVII. 
/ Criminal Cauſes. 


are Cauſes of Cor- 


rection; and in theſe the Judge may 


proceed from his meer Office, and 
then it becomes a ſummary Cauſe; or 
from his Office promoted, and then ; it 


is a Plenary : 
Any one may promote the Office a- 
gainſt a eee, Offender, as it is 


a Matter of common Concern; or the 
Miniſter and church-Waniens of the 
Pariſh may preſent him. 


§ 2. But by a Statute in Force in 
this Kingdom, “ no Citation ſhall iſſue 
trom the meer Office, or Office pro- 
moted of any Eccleſiaſtical Court on 
Account of any Crime or Immorallity 

uniſhable there ; unleſs the Promoter 
in a Caſe of voluntary Promotion be 


himſelf examined; or ſome Witneſs 
voluntarily 5 


* 6, Geo. I. c. 6. 


LL criminal Cause 


1 
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voluntarily offering himſelf to be pro-C HAP. 
duced by him: XVII. 
2 


$ 23. And he ſhall be perſonally exa- EUminati. 


mined on Oath by the Judge of thaton on the 


Grounds of 
Court concerning the Grounds of iſ- — 


ſuing ſuch Citation; and all Eccleſiaſ- tion in Cay. 
tical Judges ſhall Wer?" ſuch Examinati- (ol of Of- 
on tobe reduced into Writing, and ſub-"" 


{cribed by the Examinant ; and atteſt 


the fame, and then lodge it in the Re- 
giſtry of their Court. 


4 And if it does not appear from 
ſuch Examination that the Crime was 
committed within two Years immedi- 
ately before, no Citation ſhall iſſue; 
and after Publication ſuch Exami- 
nation ſhall be annexed to the Depo- 


ſitions taken in the Cauſe; and if the 


voluntary Promoter has failed i in prov- 
ing the Crime; he ſhall be condemned 
in double Coſts. 


90 55 And there muſt be ſuch a 


Witneſs before any Judge can iſſue Ci- 


tation from his meer Office; or before 
he receive any Preſentment from thoſe 
enabled to preſent by Law; and the 
Perſon cited upon ſuch Preſentment, 


(if the Allegations charged againſt him 


33-4 — 
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CHAP. are not ſufficiently proved, or he ſhi! 
1 XVII. otherwiſe purge himſelf according 0 
| lau from ſuch Charge) ſhall be dit 
1 maiſſed without any Fees. 

1 But there is a Proviſion in this AQ, 
that Ordinaries ſhall not be hindered 
from proceeding againſt Eccleſiaſtica 

Perſons at Viſitation, or otherwite. 


> 


. FH. In Cauſes of meer Office, it 
5 there be no Proctor for the Office ſet- 
| >= "wal tled in the Court, the Judge ſha)! p- 
point one of the Proctors as neceſlar) 
5 15 Promoter in ſuch a Cauſe; who upon 
| the Offender's appearing ſhall give in 
Articles againſt him, pray that they be 
admitted; and that the Offender be 
ſworn to anſwer them the next C ourt 


Day. 


3 The Impugnant ſhould ow: 
teſt againſt anſwering any crimiuo:! 

| Poſition ; and if he does doch, 
that it be accounted, and deemed nuf 


and void. | 5 


Anſwer to 
Articles. 


5 8. Although he 1s not obliged to 
anſwer any criminous Poſition, yet he 
muſt anſwer ſuch as alledges the Cauſe 


to appertain to mo Eccleſiaſtical Juriſ- 
| . diction ; 


* % e W ** Nan * 
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diction; and the Impugnant to be C HAP. 
within the Juriſdiction of the Court; XVII. 
that the Competency of the Court 
may appear; and alſo it is held that he 
wit anſwer ſuch Poſition as contains 

the Fame and Report of the Crime. 


$ 9. And if he refuſes to ſwear to 
anſwer ſuch Articles, he for ſuch 
Contumacy is to be excommunicated : 
But if when Sworn he will not an- 
wer, he is to be declared for having 
conteſſed the Articles he was to aan 


F 10. In calls of voluntary row | 
motion the Voluntary Promoter him- _ n 
moter to 
ſelf ſhould give in Articles, as it is held give in Ar- 
by fome, and indeed with Reaſon; ticles. 
for he is in Law the firſt and the Ori | 
ginal Proctor, and no Proctor can ſub- 
{tute another, till after Conteſtation; 
for he does not until then become Maſ- 
ter of the Suit: 
So that the Promoter mould himſelf 
firit give in Articles ; ; and after an An- 
ſwer is given to them, he is Dominus 


Lis and may conſtitute a Proctor: 


§ ir, If 


"= „ a — — 8 Pa x — — ac ed ae Pay LED 
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CHAP. | 
XVII. S 11. If the Impugnant denies 5 


Articles, and will not ponfeſs; you irc 


to pray a probatory Term, produce 
Witneſſes, and to proceed in Gene; al, 
as in other Cauſes. 5 


& 12. When the Fame of «ny 
Crime imputed to the Impugnant ha! 


been proved; canonical Purgacion 


thereupon was uſually enjoined him 
and the Manner of that is as follows : 


$ 13. When the Fame was prove, 
and upon violent Preſumptions appcar- 
ing againſt the Criminal; he was to be 
enjoined to produce on a cetain Day a 
certain Number of Compurgators, lo- 
neſt Fellow-Pariſhioners, to purge him- 
{elf from that Charge laid againſt him: 


$ 14. And a publick Edict iflicd 
out, to be denounced in the Pariſh: 


Church of the Criminal a convenient 


Time before the Day on which he 


was to appear for his Purgation ; by 


which all Perſons, who could oppoſe 
any Thing againſt the Criminal or i: 
Compurgators, were cited to appear o 


that Day; and to make their Objcati- 


ons againſt them: 1 


e e 


And 
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And a Return of this Edict whenCH AP. 
pronounced was to be made by the XVII. 
Perſon denouncing it, upon Oath, or 
by a proper and authentick Certificate, 


*F 15. On the Day the Criminal was 
to appear (the Pariſhioners ſo cited ap- 
pcaring; or they being thrice called, 
and not appearing being pronounced 

contumacious) he is, in Penalty of their 
Contumacy, to be ſworn concerning 
his Innocence; and his Compurgators 

(if nothing is objected againſt them) 
to be produced and fworn to their Be- 
lief of his Innocence, and whether 
they believe he ſwore the Truth: | 

And his Innocence appearing, he 
was to be abſolved, or otherwiſe, to be 
condemned, and enjoined Penance, 


+ 16. But this Practice, as well as This Prac- 
that of obliging the Criminal, after the tice inequi- 
Fame of the Crime is proved, to ſwear table. 
whether the Crime was committed by 
him; and fo to condemn . himſelf ; 
ſeems in many Reſpects highly inequi- 
table and againſt Law : 


917. For 


— 
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| XVII. S 1. For it would be very hard 

| | that Perſons, perhaps traduced and 

| + calumniated, ſhould be obliged t 
| | purge themſelves from ſuch Calumny ; 

and fo by putting themſelves to Ex- 

pence and Trouble ſatisfy in a greater 


Degree the Malice of their Defamer; 


$ 18. Promoters failing in Proof 
| were before liable to an Action of De- 
| ——  -» famation, and are now to be condemn- 
| | 24 ed in double Coſts : 
| Miniſters and Church-wardens arc 
| | | not at all liable tobe ſued for preſenting; 
| and Miniſters, or in their Abſence their 
| Curates may join with Church-war- 
| dens in their Preſentments ; or may 
| preſent themſelves upon Neglect of the 
Church-wardens, * 15 Pn: 


{ 19. No Church-warden ſhall be 
troubled for not preſenting oftener than 
| twice a Year, or once in any Dioceſe 
where Preſentments have not been 
made oftener; (for they are not bound 
to do more) unleſs upon manifeſt Proot 
it appears, that they have witting!y 
and willingly omitted to preſent ſome 


See Can. 64, 65. Car. I. | 


1 
pubhes 


Criminal Caules. tog 
publick Crime they knew of: In which C HA P. 
Caſe they may be proceeded againſt in XVII. 

ga Cauſe of willful Perjury: But they 
may be called to explain their former 
Preſentments.“ 5 


9 20. Articles are to be given to 
Church- wardens at Viſitations, to give 
them Time, and to inſtru&t them in 
| framing their Preſentments. 


* Sce Can. 66, and 67. Cam. | 
+ Can, 68, Car. I. 


CHAP. XVIII. 
Of Cauſes of Cmtembe. 


SECT. x, F a Perſon ſerved witi 2 
Citation ſhall tear it, and 


uſe reproachful Words againſt the Ec- 


cleſiaſtical Judge and his Juriſdiction ; 
or beat — Mandatary who ſerved it: 


Upon an Allegation of theſe Fats 
made to the Judge, and that they were 
committed in Contempt of Eccleſiafti- 
cal Juriſdiction; or rather upon an 


Affidvit of them; the Judge ſhall de- 
cree Citation againſt him. 


8 2. If a Perſon . ma- 
trimonial Cauſe) inhibited to marry, 
ſhall afterwards (nowithſtanding ſuch 
Inhibition) ſolemnize Matrimony ; he 
may in the ſame Manner be cited to 
anfwer Articles concerning the Con- 
tempt of Eccleſiaſtical Juriſdiction. 


3. 80 may alſo Commiſſioners 


taking upon them a Commiſſion to c- 
amine 


30% 
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amine Witneſſes; and not returning CH A P. 
the Commiſſion at the Time appointed XVIII. 
then?” | — 

F 4. But the Proctor obtaining the 
Commiſſion, and making the Allega- 
tion that the Commiſſioners neglect, 
and do not care to return the Commiſ- 
ion; ſhould pray that his probatory 


Terms be continued: . 


8 F. If the Judge proceeds from his anietes 
meer Office, the Proctor of Office (as — 
his neceſſary Promoter) upon the Ap- — 
pearance of the Party ſhould give in 

Articles containing the Matter of his 
Contempt; and pray that they be ad- 


mitted; 


| 


8 6. And then he ſhould produce Anſwer of 
the Party Principal preſent in Court up- Apel _ 
| on them; who ſhall be ſworn to an- 
ſwer them the next Court Day, and to 
appear then to exhibit and recognize 
lis Anſwer © | | | 
And he ſhould diſſent, and proteſt 
againſt anſwering any Poſition which 
he is not obliged to anſwer by Law. 
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CHAP. 
X 7. No Proctor or 8 is 


———>lowed to appear for him without Lene 

from the Court; nor is it uſua! ty 
grant him a Copy of the Articles exhi- 
bited againſt him before he be firſt c. 
mined upon them ; but this {eems to 
be againſt Law. 


& 8. Where the . is promoted, 

the Promoter himſelf ſhould properly 

*  givein Articles; and upon the Anſwer 

to them conſtitute his Proctor, as e- 
fore in criminal Cauſcs.* 


Sentence. 8 9. If the Contempt is ee 
the judge may immediately pronounce 
Sentence; or aſſign a Term to car 
Sentence from the firſt Aſſignatun, 
as in Summary Cauſes ; for Cauſes of 
Contempt are heid ſuch : 


F 10. If the Contempt be denied, a 


probatory Term is to be prayed, and 
you muſt proceed as in other Summary 


Cauſes; nor is there that full Proof 


neceſſary which other Cauies require; 
for theſe are deemed favourable Cauſes. 


» Chap. xvii, Sect. 10. 


The End of Criminal Cauſe: S; 
CH A P. 
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2 


* 


By! Of Double RQuarrels. 


SYCr. 1. FF a Clerk be preſented to 
| a Living, and ſhall ſhew : 
ſuch Preſentation (in Order to be inſti- 
tuted) to the Biſhop within whoſe Di- 
oceſe the Living is, or to his Vicar Ge- 
neral ; | | | 
And if Inſtitution be refuſed him, he Double 
may have a double Quarrel againſt ſuch Quaetel. 
Biſhop: Which is a Reſcript from the 
Arch-Biſhop directing the Biſhop with- 
in 2 certain Time to inſtitute ſuch 
Clerk. | 


>. 


$ 2. And by a Canon in this King- | 
dom no double Quarrel ſhall be granted 
at the Suit of any Clerk preſented to a 1 
Benefice ; unleſs he perſonally ſwears 8 
that two Months at leaſt are expired, N 
ſince he tendered his Preſentation to the 
Bithop ; and that he refuſed him Inſti- 
tution thereupon ; under Pain of Suſ- 
penſion of the Grantor for half a Year; 
* and 


114 
C HAP. and N ally of the ſame double Quar- 


XIX. 


Citation. 


Inhibition. 


rel“. 
— — — 


Monition. 


Beneficial Cauſes: 


§ 3. The double 1 ſhould 


contain, firſt a Monition to the Bi- 


ſhop, or his Vicar General to inſtituic 


the Clerk preſented within nine Day: ; 
or within Fifteen from the Time the 
double Quarret is ſerved upon him. 


$ 4. Secondly a Citation (thoſe Day: 
being lapſed, and the Clerk not inſti- 
tuted) directing him to appear Perſon- 
ally or by his Proctor; and to ſhew 
Cauſe why theRight of inſtituting ſuck 


Clerk, and of ordering him to be in- 


ducted, ſhould not (on Account of ſuch 
Neglect) devolve to the Judge g grant- 
ing the double Quarrel: 


And thirdly, an Inhibition, 
that (pending the double Quarrel) he 


ſhould do nothing to the Prejudice of 


the Party complaining under Penalty 
of the Law: 


8 6. And if the Biſhop =. ano- 


ther Clerk in the Interim, his Con- 


tempt is the greater; and that Admiſ. 


ſion is to be revoked, and declared null 


and 


Dean. 57. Car. I. 


Beneficial Caules. 


gainſt by the Arch-Biſhop for Con- 
teſupt. | | 


$ 7, Mandatary with due Reve- 


rence uſuolly admoniſhes the Biſhop to 


inſtitute the Perſon preſented within 


the Term; and inhibits him according 


to the Form mentioned in the Double 


2 


5 11 5 
and void ; and he may be proceeded a-C HAP. 


XIX. 


1 
* 


& 8. The Clerk preſented ſhould Apply 5 
with proper Reſpect apply to the Bi- Inſtitution. 


ſhop for Inſtitution, on the Third Day 
After the Biſhop is moniſhed and inhi- 
bitd, if nine Days are aſſigned him to 
inſtitute; or on the fifth, if Fifteen are 
atizzned : 


6 9. Aid he ſhould PIR that he 


is ready to ſubſcribethe Articles of Re- 
ligion, "and to take all the Oaths re- 
quired by Law: 


And if he is not inſtituted, he i is to | 


apply every third, or fifth Day in the 


fame Manner; if he can attain to the 


Piclence of the Biſhop, and if not, he 


Is to proteſt concerning it, and to have 


Vitnefles, or a Notary Publick t to at- 


teſt the fan's 


I 2 . 8 10. But 


XIX. 


Core ſtitute within the Term; he is to +: 


ble Quarrel 


Citation by 
Ways and 


Means. 


Weneficial Caules: 
ry 10. But if the Biſhop will not in 


cited according tothe Tenor of the deu- 


Or if he peremptorily and expreſly 


refuſes (after he has been moniſhed) to 


inſtitute ; the Clerk preſented may 
have the Bithop cited before the Terin 
for inſtituting lapſes : Becauſe he re- 


| fuſes by that Means to 1 the Term. 


5 11. If the Biſhop doesnot appear, 


and the Mandatary cannot come at his 


Preſence by applying to his Servant; 
a Citation by Ways and Means thall go 
againſt him as in other Cauſes : 


4. The Mandatary ſhould a 
pear perſonally ; or ſhould ſend an au- 
thentick Certificate tothe Complainant, 
or his Proctor, certifying the Time of 
his moniſhing the Biſhop to inſtitute ; 
his inhibiting and his citing him; the 
Days on which the Clerk preſented 
prayed to be inſtituted, and the Refu- 


_ tal of the Bithop, it he did refule ; 


Return of 


85 Mandates, 


s 13. On the Day the Biſhop ſhould 
appear, the Proctor for the Querclant 


thould exhibit iy Proxy ; and make 
* | himſcll 


= 
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himſelf” a Party for him: And then CH AP. 
exhibit the Original Mandate with the XIX. 
Certificate on the Back of it: — 


8 14 7 "I he ſhould «cul the Decree. * 
Contunnacy of the Biſhop in not ap- 
pearing (he being thrice called) and 
thould pray that he be pronounced con- 
tumacious; and in Pain of ſuch Con- 
tumacy that it be decreed according to 
the Tenor of the Mandate ; that "the 
Right of inſtituting is devolved to that 
Court on Account of the Bithop's Ne- 
glect in not inſtituting: 


§ 15. Then the Judge (the Biſhop 
being thrice called) ſhall pronounce 
accordingly ; ; and ſhall decree that the 
Archdeacon, or his Official, be written 


to for the Indugtion of that Clerk: ; 


d 2G And the Judge in ſuch Caſes 
fends the Clerk to the Arch-Biſhop to 
be examined ; who (if he finds him 
ht) writes back to the Judge for his 
Admiſfion: 

Then he (firſt giving Caution ac- Clerk N 
cording to Cuſtom to indemnify his In- 
ſtituent; and taking all the Oaths to be 
taken, and ſubſcribing all Things to be 
lubſcribed ,) ſhall receive Letters of In- 


1 3 ſtitution: 


—[ꝛͤ— es 
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CH AP.flitution ; And a Mandate to the Arch. 
XIX. deacon for his Induction ; who ſhal 


LY jndut himſelf, or cauſe his Official to 55 


do it. 


l J 17. If the Biſhop appears, and al- 
Brains dl ledges Reaſons why he did not inſtitute 
not inſtitut- the Clerk alba; they are to pro- 
25 ceed as in other Summary Cauſes : 


$ 18. And if the Biſhop fails i, 
Proof he is to be condemned in Coſts; 
and the Juriſdiction of the Judge is to 
be pronounced for: 

But if he proves his Allegations, and 
that he had ſufficient Reaſons for not 
inſtituting ; ; Sentence is to be pronounc- 
ed for him, and the Complainant con- 
demned i in Coſts. 


Intervention 8§ 19. If another ech poſieſies the 


of another 
Clerk prot cantroverted Benefice, or. is preſented 


| ſented. to it: If the Biſhop does not care to 


litigate the Matter, he. may appear, 
and make his Allegations to prevent 
the Inſtitution of that other Clerk ſuec- 


ing the double Quarrel: 


8 20. But if he does it in his own 
Name, the Judge of the Quarrel wil! 


Pronounce for his own Juriſdiction in 
| Default 


Beneficial Cauſes. 


Default of the Biſhop's appearing ; or C H A P. 


the Biſhop may give him a proper Au- 


thority to tee a Proctor to defend the Cory 


Cauſe in his Name : 


21. But it is no Excuſe, or Defence 
for the Biſhop to alledge that another 
was preſented to the fame Benefice as 
well as the Complainant ; for he might 
enquire into the Right of Patronage, 
and he becomes negligent if he does 
not; and in this Caſe the Right of in- 
ſlituting devolves to the Judge of the 


Quarrel. 


$ 22. And although both Clerks in- 
fit upon their being inſtituted, yet the 
Judge ſhould inſtitute neither, until 
be enquires into the Right of Pa- 
tronage: 

But if the firſt Clerk complaining be 
found unfit through Defects not object- 
ed by the Biſhop; the Judge of the 

Quarrel may admit the ſecond upon his 
exhibiting his Letters of Preſentation 
to him: For the Biſhop has loſt thro' 
his Neglect the Right of inſtituting. 
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C HAP. XX. 


0 * Enquiries into tht Right of 


 Patronage. 


1 YAtrons arc Gich as have 
the free Donation of 
. in an founded on 


1 


their or their Anceſtor s building 


S 


ws Impe- 
aii » 3 


Churches; and endowing them wit!: 
the Conſent of the Biſhop ; and upon 
that Account obtaining a Right to 
preſent a fit Clerk to him for fach 
Churches: 


$ 2. If two Patrons, both pretending 


to the ſame Church, preſent their 
Clerks reſpectively to the Biſhop ; and 
both infiſt upon being admitted : And 
if the Biſhop admits one to the Detri- 
ment of the other; he or his Patron 
may have an Action at common Law 


_ againſt the Biſhop by yo? Impeavt, 


or the Lke: . 


F 3. But 


8 ' oY” WY — 2 ed? ES. 
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oh, 2 Th A P. 


$ 3. But in this Caſe the Biſhop X 
ſhould decree a Proceſs de 5 uuf e Patro- OE 
nals; that is, a Day certain ſhould be 2, 9 ON 
appointed by him to fit in the vacant Monition. 
Church; and a Monition decreed a- 

gainſt the Patrons preſenting, and the 

Clerks preſented, to be preſent then, 

and there, to ſee the Proceedings: there- | 


in accordin 7 to Law: : 


$ 4. And 4 Oltition' is to go againſt ann, 
fix of "the Clergy, and fix of the Laity, 

l neighbouring to the ſaid Church, to 
appear then, and there, by Way of In- 
queſt; and to be ſworn to enquire con- 
cerning certain Articles to be admini- 
tered & to them, touching the Right of 
Preſentation to the ſaid Church: 


8 F. And a publick Edict is to be aer — 
aff ved on the Church- door againſt all 
that are any Ways concerned in that 

latter to appear alſo, and to ſhew in 
what Reſpect they are intereſted. ot 
concerned; and as this an 11 ach 


Office it does not bind the Nane moſs! 
Title of the Parties OK SE) 
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Beneficial Cauſes. 


CHAP.vacant? How long it has been 
XX. Whether it became vacant by the Death, 
or Reſignation, of the laſt Incumbent 


Or by what other Manner? 


$ 7. Secondly, Who preſented lait to 
ſaid Benefice ? and — preſented the 
two or three laſt Times it Was void? 


$ 8. Third! 'y, Whether he, or thoſe 
ho preſented laſt, or the two or three 
_ laſt Times of the Vacancy, preſented in 
another's, or in his or their own Right? 


„ Pinrthh, Whether n of the 
Clecks preſented be known to be gil. 
ty, or ſuſpected of any notorious 
Crime, as of Hereſy, or Simony, Per- 
jury, Adultery, or Drunkenneſs * 


$ 10. Fifthly, Whether either of the 
Clerks preſented, either promiſed, or 
gave of elf, or by any other Per- 
ſon, any Gratuity ; or whether any 
Gratuity with his Conſent, or Know- 
ledge, was given directly, or indirectly, 
to the Patron preſentin g him, or to any 
one elſe procuring him to be preſented 
by the Patron? 


8 . The 


Wenelitial Caules. 1323 
$ 11. The former Mandates being XX. 
duly executed; and the Mandatary ei- 8 
ther perſonally ſwearing to the Service, Mandates, 
or ſending a proper and authentick == 
Certificate of the Execution of them ; 

then the Perſons cited in Particular and 

cited in General are to be called: 


$ 12, And if the Perſons cited do 
appear, Proceedings muſt be carried 
on in their Preſence ; if they do not 
| appear (after they have been pranounc- 

ed contumacious) in Pain of their Con- 
tumacy, according to the Tenor of the 
Mandates : „ | 


F iz. And the Clergymen and 
Laymen are to be ſworn to enquire 
concerning the Articles adminiſtered, 
and delivered to them; and to return 
their Verdict the ſame Day; or within 
| two or three Days according to the 
Doubtfulneſs of the Matter: | 


Y 14. And the Clerk of the Patron > new the 
they find for, is to be admitted ; unleſs ound for 
there be ſome legal Impediments a- to be admit- 
gainſt him; ſuch as are contained in d. 


ine fourth and fifth Articles. 


0 


$ 15. If 
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1 CHAP. 5 4 xs. It he Ry or his Official 
BD: XX. do not a r, they ma int Com- 
ate to . a vacaut 
1 0 Church for them; and to carry on the 
0M | =: 1 . Probletlife Jure Patronatus :- 
And the Patrons ſhould employ Ad- 
vocates or Lawyers to 0 their 
Cauſe and attend there. 


Two Pa- 8 16. If two Patrons, claiming % 
cron-pre- Right, preſent the ſame Clerk to the 
ſame Clerk. Iame Benefice they claim the Preſcnia- 
ſtt.ton to; the Biſhop is not to dmit 
him generally, but particularly at the 


Preſentation of either: : 


$ 17. Andif they make fach ſeve- 
ral Preſentations, claiming by ſeveral 
Titles; the Biſhop i is to direct his Writ | 
de Fure Patronatus, but that only at the _ 
Requeſt of the Parties: But it is 3 
Doubt whether it ſhall be ſued at the 
Charge of the Biſhop or the Partics; | 
and it is ſuppoſed that it ſhould be at 7 
| | the Charge of one of the Parties, or 
| = of both of them if they') Join. *. E- £ 


| Fare 11. If a Perſon be deprived by 
zatus with the Ordinary in Caſes that he ſhould 


* give Notice to the Patron; and he doe: 


* Godol. Rep. Can, 


not 


—— ens a. * 
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not know the Patron; he ſhould a- C HAP. 
ward a Jure Patronatus with ſolemn XX. 
Pre monitions quorun Intereſt; and 
give Notice to him who is found by the 
Inqueſt to be Patron : 


819. Aud if he does not preſent 
within "fo Months after he is ſerved 
wich Notice, the Biſhop may collate : 

And although that ſhall not bind 
the very Patron; yet upon the ſpecial 
Matter ſhewed, it . ſhall excuſe the Bi- 
thop from Diſturbance. 


9 20. If Suit be between two par- Biſhop col. 
ties concerning the Right of Preſenta- — 

tion, and it be not determined within 

ix Months; the Biſhop may collate by 

lapſe: But the rightful Patron fall re- 

cover Damages. 


$ 21. After a Verdict in a 4urs Pa- 

fr 09145 is found, the Patron found for 

ſhould renew his Re ueſt to the Biſhop 
bor the Inſtitution of his Clerk b ether- 
wilc lapſe will enſue. To 
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Of nog 
Ditapidati- SECT. 1. | Ilapidations are be 


the Incumbents ſuffe 
Weir Chancels, or other Eccleſiaſtical 
Edifices to decay; or their watting 
their Glebe- Woods, and other Eccle- 
ſiaſtical Inheritances: This extends al- 


ſo to Biſhops, and is a juſt Cauſe of De- 


privation in all. 


er- 8 2. Biſhops waſting their Woods, 
Bon for Re-and Vicars cutting down Trees on 
— their Glebes, or Church-yards, may be 
prohibited: And Incumbents ſuffering 
their Chancels, or Manſion-Houſes to 
run to Ruin may be accuſed, and con- 
victed thereof before the Ordinary, and 
have the Fruits of their Benefices ſe- 
queſtered for the Repairs of them 


Suceeſſors $3. Where Dilapidations have bean 


may ſuelaſt 


Incumbents committed, their Succeſſors may ſue 


forDilapi- the laſt Incumbents, their Executors, 


ems Rang or Adminiſtrators for them; although 


wheir Time. they 


Beneficial Cauſes. 


Becauſe they had an equal Action a- 


127 


they did not happen in their Time: CHAP. 


XXI. 


ust the former Incumbents, their xz 


<cators, and Adminiſtrators, and might 
recover from them: 


ut if it be alledged, by the 


| Pane ſued, that the Dilapidation did 
not happen in their Time; and that 


they expended a juſt Proportion out of 
their Income to repair the ſame; and 
char their immediate Predeceſſors died 
ſo much in Debt, that they left no Aſ- 

{ers for the Repairs: 
Orthat they ſued the former Inka 


bent; and that he died pending the 
Suit; and was ſo much in Debt that 


no one adminiſtered to him: 
Or that they ſued his Executors or 
Adminiſtrators, and that they were 
ablolved by Sentence on Account of 
their fully adminiſtering : 

Or that they obtained Sentence a- 


gainſt them, and proſecuted them to 


Inpriſonment, in which they died; 
they ſhall (if they prove their Allega- 


| Cates, 


$ 5. When Biſhops or Incumbents Cem 


come firſt | into theirLivings, they ſhould); 
inf} pect 


tions) be freed and diſmiſſed in ſuch - 


pug 


ern, 


. — — — hr + PS 
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CHA P. inſpect into the Edifices; and ſhuuld 


XXI. take Carpenters, and other proper ur- 
. tiſts with them, who ſhall inſpect, and 
compute the Sum for which the 
Ruins and Decays could be repaired 


$ 6. And their Calculation (hoyid 
be written down, and ſigned by then; 
that they may remember the ſame, and, 
{wear to the Jjuſtneſs of it, when pro- 
duced in Court: | 
And there ſhould be two of the 
ſame Trade to each Particular, that 
there might be two Witneſſes t to the 
Fact: ; FL 


$ 7. f the Impugnant thinks the 
Sum computed to be too great and cx. 
cethve ; he may alledge it to be ſo ; and 
he is to be permitted to bring proper 
Workmen to inſpect, and compute the 
| Expence of rei che Decays. 


48. Exceptions may be made to the 

Witneſſes on both Sides, and their Aſ- 

fertions invalidated by producing more 
{kilful Artiſts. 


4 


Living lying $ 9. If the Biſhoprick or Living lay 


Vacant, 
: — vacant for ſome Time; the Promovent 


on of Da- ſhall not recover the whale Sum ſuf⸗ 


15 : .be ficient for the * of the 2 | 


„„ 


Beneficial Caultg. 


but there ſhall be an Allowance made C H AP. 
bor the Damages happening to the Edi- 
ſices during ſuch Vacancy : — — 


& 10. And fo ſhall it be if they have 
not immediately inſpected the Ruins, 
and computed the Damages; but have 
waited for ſome Years after their com- 
ing into the Livings: And Workmen 


are to compute and ſwear to their Be- 


lief of the Damage ſuſtained within 
that Time; which Sum ſo computed _ 
and ſworn to ſhall be deducted out of 
the principal Sum: 5 „ 


8 11. And the Sum ſo recovered sum reco- 
ſhall be laid out forthwith, and expend- vered te be 


immediately 


ed on the Amendment and Reparation 14;4 out. 


of the Decays and Damages; and in 
Default thereof by the Space of fix 
Months after the Recovery, the Liv- 
ings of the Perſon recovering ſhall be 
ſequeſtered till the Money be ſo laid 
out. | : = 


& 12, And if the Perſon recovering 
ſhall die before the Money recovered be 
ſo laid out; his Succeſſor ſhall and 


may recover from his Executors or Ad- 


miniſtrators double that Sum by Ac- 
tion of Debt in the King's Courts; un- 
EC, leſs 
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CH AP. leis his Executors or Adminiſtrators do 
XXI. vo. untarily pay the Sum {0 recovered 
g SY p".10 tHe Succeſſor : . | | 


| 8 13. Which Sum he ſhall expend 

in the ſame Manner aforeſaid, under 

the ſame Penalties and eee a- 
foreſaid: And all Deeds, Deviſes, 
Conveyances, Leaſes, and Gifts of the 
erſonal Eſtate, or any Part thereof 
( without full Conſideration) belonging 

to Eccleſiaſtical Perſons made with lu- 

tent to Defraud their Succeſſors of the 
Remedy intended them, ſhall be void 
againſt ſuch Succeſſors*, : 


$ 14. Ecclefiaſtical Perſons building 
on their Demeſne or Glebes to have 
Allowance from their . 


( 


* Seero. W. m. Sefl. 3. C. Vi. 
8 See the 10. W. III. deſſ. 2. c. vi. And the 
. Geo, I. C. X. 
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C HA P. XXII. 
Of Tythes. 


Ythes were formerly Tythes tem- 
meerly Eccleſiaſtical, ae _ 
but are now made temporal Inheritan- 
ces; are Aﬀets in the. Hands of the 
Heir; the Wife may be endowed with 
them; and the Tenant by Courteſy 


ſhall enjoy them: 


SECT; Io 


5 2. By the common Law none 
were qualified to receive them, but an 
Eccleſiaſtical Perſon, or a mixt Perſon 
as the King: 

They are not n for a longer Grantable 
Term than one Vear, but by Deed, 3 
they do not paſs by a deviſe of Lands whether” net 
with all Profits and Commodities there- more) _ 
unto belonging, but ſhould be parti- VO 
cularly ſpecified ; ſo that the Leffec of 
the Perſon's Glebe (unleſs there be an 


expreſs Exemption) ſhall pay Tythes. 


$ 3. Tythes ſhould be paid in kind, 
anlets there be a Modus eſtabliſhed in Wow for 
K 2 lieu ©? thes. 


ens, — oh == utes tos ded edi 


CHAP. lieu of them; and ſuch Madus becomes 


- the! Spiritual Court: But if the A adi! 


, * 0 r * 
rr ARE 0 ART 
- 


XXII. a ſpiritual Fee, and is recoverable in 


be dented, it is not to be ti ied the; ; 
for it Plea is held of it there, the tem 
poral Courts will grant a Pr ohibition : 
And the Modus is to be tried by a ory. 
and it the Jury finds it, the Spiritus 
Court hay procecd : 
The Modes: f].vuld be to the Lian 


, tage of the Partun, and a Mos "17 
pay one kind of Tythe for another 1; 
L 110 good. | 


F 4. Notice ſhould, by the civil Law, 
be given to the Parton of the Times 
the 'Tythes are ſet out, but by thc 

common Law it is not neceſſary. 
Time for And he ſhould be allowed a conve- 


taking ; „ TEES adn 
Tythe a- Ment Time to take them away, which 
way. s triable by a Jury; and it he exceeds 


the Time, an Action of Treſpaſs will 
lic againſt him; or an Action on the 
| Cake: tor Damages, if any Damage has 
ariſen theicby to the Pariſhioner : 
If the Lands be in no Pariſh, the 
1 5 thereof belong to the King. 


Lyilkes r- F 5. Tythes are Threefold, firſt 
ndherfen, Prcdial, Lech as are the Freits of the 
Ground, or the Fruits of Trees ; 25 


Corn, 
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Corn, an and ſuch Like, with Ap-CHAP- 
12 Pears, &c. XXII. 
Sͤccondly mixt, ariſing partly from 

the Ground, and partiy from the In- 
duſtry of Man; as Calves, Lambs, 
Pigs, Milk, Wool, &c. 

And thirdly Perſonal; as ſuch as a- 

riſe from the Profits that accrue from 
the meer Labour and Induſtry of Mai. 


$& 6. The Tythes. of Griſt-mills and Tythes of 
Corn-unlls are reckoned Prædial Mils. 
Tythes, although thieꝝ appear rather to 

be Perſonal, and they ſhall pay Tythes 

in kind; . a the Cuſtom be other- 

wife, and they be antient Mills, and 

never paid from Time immemorial: 

for Mill erected within Time of Me- 

mory ſhall pay. 


$ 7. Tythes are alſo diſtinguiſhed in- Great ane 
to great Tythes, ſuch as Wheat, Hay, iat: 

Fc. and ſmall, as Wool, Milk, Cheeſe, 

Lamb, Honey, Sc. and Flax, when 

ſown in Gardens, and all Tythes grow- 
ing in them ſeem to be ſmall Tythes. 


$ 8. All Lands that have 2 any yearly 
Produce are by the common Law ſub- 
ject to Tythes. 
K 3 Spiritual 
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C HAP. Spiritual or mixt Perſons are alone 
XXII. capable of preſcribing in Non Deciman- 
e e in Diſcharge of Tythes; or a Coun- 
in Dacharge ty, or Part of a County, may plead a 
of Tyches. Cuſtom de Non Decimando in Reſpect 
of a particular Tythe: 


8 9. Forrefts in the Hands of the 
King, or his Leſſees, ſhall not pay 
Tythes ; but diſafforreſted ſhall pay, or 
in the Hands of his Patentees: , 
Parks, So Parks diſparked ſhall pay, un- 
leſs there be a Hodus to pay fome cer- 
tain Thing for all the Tythes expreſſy 


Forreſts. 


OS 


of that Park : Ez 

A Madus to pay a Shoulder of Deer 
for the Jythes of the Park is good, but 
if to pay it out of the ſame Park, the 
Modus is gone: | 


Abby § 10. Abby Lands coming tothe Crown 
Lands. by the 33. of Hen. VIII. and given af- 
terwards to the King's Patentees, are 
diſcharged of Tythes in as ample 
Manner as the Abbots themſelves held 
them diſcharged +: 


$ 11. And thoſe were diſcharged 
fir ſt by P reſcription 3 ſecondly by Com- 


1 1 + En. 31. Hen. VIII. 


petition 
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poſition real; thirdly by Bull or. GE xp 
non ; fourthly by Unity of Poſſeſſion XXII. 
Time out of Mind of Parſonage and 


Land without Payment of Tythes: 


12. No Preſcription i 18 good it it 
be thewn that it begun ſince the firit vi 
R. I. and therefore religious Houſes 
founded fince cannot plead Preſeription 
in n Diſcharge of bf an | 


Unity muſt be Juſia, 35 to 
the Title; not obtained illegally ; Per- 
petua, from Time immemorial; A- 
qualis, with the Fee ſimple of the 
Lands and ReQtory ; and libera, that 
is free from the Payment of all Manner 
of Tythes whatſoever : 5 42 


$ 14. And Unity of Poſſeſſion ſhall 
not be a Diſcharge, if che Abbot leated 
his Lands at any Time before the Diſ- 
ſolution, and his Tenants paid Tythes; 
Or if it appears that- his Abby 'was 

tounded fince the firſt of R. I. or that 

the Lands were fince purchaſed by him, 
and he held them OTE as l 
Atpropriator: 


$48, The Vicar ſlinll not receive 13 
Ty che out of the Rector's Glebe: | 
K 4 Vicars 
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CHAP. Vicars are generally entitled to al: 
XXII. the ſmall Tythes, or one third of the 
Coons Tythes, or rather to ſuch as they can 
preſcribe for, or can claim by real Cum- 
fition ; 
If the Right of Tythes come in 
Queſtion between Rector and Vicar, it 
ſhall be tried by the ipiritual Court : 


Spoliation. § 16. Where one Parſon claiming 
| under a different Patron takes away 
the Tythes of another belonging to 
that - zer Parſon's Church; and n- 
amounting to a fourth Part of the V. 
lue of that Church; he may be ſued 
in a Cauſe of Spoliation : p 
But if they amount to above a fourth 
Part, an adicavit will lie; and this can- 
not be obtained before the Libel, noi 
after definitive Sentence 
And if both Parſans claim under the 


fame Patron no Indicavit lies. 


8 17. If the Bounds of Pariſhes comc 

into Queſtion, they cannot be tried by 
the Spiritual Court: 

Where Payment is pleaded in Dii. 

gry: of J NO if Proof of it by ont 

| |) itneſ 
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V. tnels is not admitted, Prohibition CH AP. 


lies. | XXII. 
5 18. If any incidental Matter of aue in 


temporal Conuſance ariſes in the Suit, Tythes. 
it may be tried in the Spiritual Court; 

provided the Proof which is good at 
common Law be admitted: 

But it is held, that if a Perſon claim- 
ing as Leſſee of the Parſon, ſues ano- 
ther for Tythes, and that other pleads 
in Bar a prior Leaſe. of the fame 
Tythes from the ſame Parſon, the Va- 
liaity of the Leaſes cannot be tried 
there: 


$ 19. Tythes may be claimed by Cuſ- 
tom, of Things in theinſelves not tyth- 


: able, as Turf, Brick, &c. and ſuch 


Cuſtom is to be alledged. . 

Wood of above twenty Yearsy . 
Growth is not tythable ; and where 
there is a Majority of ſuch Wood it 
thail priviledge the Under Wood, 


„ ene 
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CHAP. XXII. 


5 5 
of Proceedings in Suits for 
4 : ; | ele. | 
Freire er. 1. U a provincial Conſtitu- 
Tyt: he tion in TLynaa od, all 


who ſubſtract, or hinder the Clergy 
from taking their Tythes, are excom- 
municated ; and the antient Practice 
8 to ſend out a Monition againſt 
he Pariihioners, or fuch of them, 4s 
ſubſtracted their Tythes, to pay them 
within a certain Time, under the Pe- 
nalty of being pronounced to have fal- 
ten under the Sentence of Excommu- 
_ nication. : 
But now a Citation goes againſt ſuch 
as pay not their Tythes, as in other 
erdinary Cauter, 


T2: Un 


Beneficial Caules. 


139 
CHAP- 


4 2, On the Day the Impugnant is XXIII. 
to appear, his Proctor ſhouid exhibit . 


his Proxy, and make himſelſ a Party 2 


of Va · 


8 . ue. 
for him; and in Prudence it would be 


proper for him to offer what his Par 
(if he has ſubſtracted) really thinks the 
full Value of his Tythes, with the Ex- 


pences already made: 


3. And the Promovent's Proctor 
(if ne doubts whether the Sum be the 
ful! Value) ſhould accept it as far as it 
makes tor his Party; and pray Time 
to conſult him, whether he will take 
it in full Payment, or in Part: 
And the Judge ſhall give him to the 
next, or the Court Day after. 


$ 4. And the Sum ſhould be depo- Som w be 
ated with the Regiſter at the Acts, a | 


that it may appear to be a real Offer ; 
:t2ough it is held, that if the Sum be 
not clear, but Accounts are to be ſet- 
led; that the offering a leſſer really, 
and promiſing the Remainder upon 
ettling Accounts is ſufficient : Ou 
As alſo a verbal Offer if the Promo- 
n refutes expreſly to accept it. 


& 5. If 


XXII. 85 F. If the Promovent accepts ti: 

1 Dum on the Day appointed : he ould 

pray that the IJmpugngnt be condemned 

in the Coſts, winch the Judge (hail do, 

and then the Proctor ſhall offer the Bil 

| 1 decree a Monition to have them 
„„ | | 


teſt may be offered at any Time in the 
Suit. 1 | 


$ 6. If the Promovent does nat 
accept the Sum, but carries on the 
Suit; and does not prove more to be 
due to him, than what was offered; he 


3 from the Time the Sum was offered: 


Jae br 8 7. Although it has been held 


* "jy Pe. that an Offering of the Value of the 

Tovythes in general with the Cotts was 

not ſufficient, but that each particula: 

| Tythe ſhould be ſpecified ; and that the 
j Value ſhould be offered ſpecifically for 
| | each Species; becauſe the Promovent 
| ceuld commence his Suit for each Spe- 
cies: 


Yet 


e | And the Value of the Tythes in con- 


ſhall be condemned in the Coſts made 


But if he did not offer it at, or after 
the Time he was cited, but offered it. 
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Yet the better Judgments are againſt CHAP. 
this: However to be ſecure, and to a- XXIII. 
void all Diſputes about it, the Value 5 — 
cach particular Species may be ten- 
de red, | 


$ 8: The Party offering the Sean „ 
not to be condemned in Coſts, when! * * 
the Sum is accepted by the other Party; lue. not © 


b demn- 
if he can prove that he offered thee, in Cofts. 
sum before Suit was commenced ; | 


allo at, or after, the Time Citation v e. 
terved upon him: 


$ 9g. And he mult prove that he offer- 
ed it alſo at, or after the Time he was 
cited, as well as before, to prevent his 
being condemned in Coſts; and if he 
proves this; the Promovent is to be 
condemned in the Caſts made upon 
proving it; and in the other Coſts: ” 


before 'he was cited ; the Coſts are to i 
be moderated. | 


y 16, If the Sum be offered after 
out is conteſted, the Expence of defi- 
nitive Sentence is to be added to the 
Coſts ; becauſe Conteſtation of Suit re- 
quires no Sentence: | 


'S nn. And 
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XS. 5 11. And if ths Prodjiovent will 
==> not receive the Sum offered, he is to 
be condemned in the Coſts made from 
that Time: And the Impugnant con- 
demned in the Coits made beforc. and 
in that of definitive Sentence. 


§ 12. The Promovent's Proctor in- 
tending not to take the Sum oifer-c;, 
ſhould accept it as far as it makes for 
his Party; and ſhould alledge that he 
is ready to accept it in Part; and ſhould 
give in his Libel, and pray an Anſwer 


F 13. And it is held that upon the 

OE. Petition of the Promovent, the Impug- 
Impugrant nant is to ipecify for what particular 
w ſpecify Tythe the Sum is offered; which may 
Tythe the "id of great Uſe if the Impugnant 
Sew is of- pleads a Modus, or a Ing from 2 


particular Tythe. | 


85 14. When the Libel is given in, 
before the offer is made of the Sun in 
Value for the Tythes ; and Tythes by 
are demanded in Specie, for which 

by the Cuſtom of the Pariſh only a cer- 


tail 


— > * 
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tain Sum is due; if the Impugnant C HAP. 
offers a Sum in Groſs for the Tythes, XXIII. 
aud the Promovent accepts it, the Im 
puznant ſeems to acknowledge the 

Tyihes to be due in kind: 


$ 15. So that in this Caſe he ſhould 
offer the Sum due by the Modus for the 
Tythes libellate : And the Promovent 
by accepting the Sum ſo offered ac- 
knowledges the Cuſtom of the Pariſh, 


{0 that here he ſhould be cautious how 
he does it. | 


d 16. Where particular and ſpeci- Some Ten- 
| fical Tenders are made, the Promovent ders may be 
muy accept ſome and refuſe the reſt ; 3 arr. fag 
And it they are made after Conteſ- ed, 
ation, he may have Sentence for thoſe 
Offers which he accepts, and have the 
Adverſary condemned in the Coſts of 
that Sentence and what went before, 
and may ſue for the reſt: | 
And if he proves more to be due 
tian the Sum offered, he ſhall recover 
all his Coſts; if he does not, he ſhall 
be condemned in the Colts. 7 3 


\ 17. If the-probatory Term lapſes New propa» 
before the proper Proofs are made; Terme. 
e upon 


| Bene 15 fitjal Cauſes. 
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CHAP. upon an Allegation that the Cauſe 
XXIII. the Cauſe of th Church, and that i: 


would be of high Detriment to ĩt not to 


renew the probatory Term: The judac 


ſhall aſſign new Terms probatory in 
Preſence of the Adverſary's Proctor 


diſſenting and proteſting againſt it. 


8 18. And this is done only whe, 
a Clergyman, or his Farmer, ſues 101 
Tythes which the Impugnant denics 


to be, due at all; or alledges a certain 


Sum to be due for them, and not the 


Tythes in kind: Not when the pri- 


: 2 Intereſt of the Promovent is con- 


ed in Coſts. 


cerned. 


19. As ſoon as Sentence is pro- 
"nounced in a Cauſe of Tythes, althoush 
there be an Appeal from that Sentence; 


yet by a Statute * the Judge ſhall con- 


demn the Appellant in the reaſonable 


Coſts of Suit ; ſhall tax them, and 
compel the Party by Eccleſiaſtical Cen- 
ſure to pay them: Taking Surety of 


the other Party to whom the Coſts are 


adjudged, to reflore the Colt to the 
Ap- 


* 72 Hen. VIII. Seſſ. 1. c. 12. And in Erg 


$2. Hen. VIII. c. 7. 
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Appellant in Caſe the Cauſe paſs againſt CH AP. 
him in the Appeal. ',  ., © XXII. 


& 20. But the Party may appeal from 
the Taxation if there was a Nullity in 
it; as if he was not preſent when the 
Coſts were taxed, nor lawfully cited, 
and fo the Bill not taxed in Pain of his 
_ Contumacy 3 

Or he may appeal, if after it was 
taxedproperly, he was not legally mo- 
niſhed to pay the ſame ; 

Or if there was too great Exceſs in 
the Coſts, and they were too immode- 
rates 


$ 21. For every Statute that re- 
{trains or alters the Common Law is to 
be interpreted ſtrictly; and this only 
allows the taxing of the reaſonable _ 
Coſts in ſuch Suits: 


: § 22, And by the ſame Statute if Two Juſ- 


the Perſon after definitive Sentence - was —_ 


wilfully refufes to pay the Tythes, or copel Pay: 


the Sum fo adjudged; then two Juſ- ment. 
tices of the Peace ¶ Juo Unus) ſhall, - 
upon Certificate in Writing made to 
them by the ſaid Judge, commit the 

- L Party, 
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C HA*'P.Party, fo refufing, to the fiext Coal; 
XXIII. there to remain without Bail, until he 
WL find Surctics to be bound in Recog- 
nizance to the King, to perform the 
ſaid Sentence and Judgment. 


1 mY A P. XXIV. 


2 / Sequeſtering of Benefices. 


Scr. J. XVI Here two Redtors, 

2 or Vicars, have been 
inſtituted to the ſame Benefice; the 
Right to which is conteſted by them; 0 
or where one Rector claims Tythes out 
of a Piece of Ground in another's Pa- 
rin: 
Or where a Living is any Way diſ- 
puted between Perſons, ſo that the 
Tythes are in Danger of being loſt, or 
contended for by Blows : Eg 


$ 2. In theſe Caſes, upon an Allega- _— 
tion made by the Proctor of 3 ON 
Party; the Judge ſhall decree Sequeſ- 
tration either to the Church-wardens _ 
of the Pariſh, or to ſome indifferens 
Perions during the Conteſt : „ ay 


) . But if one of the Parties has 
been in quiet Poſſeſſion of the Living 
before guit was commenced by his Ad- ho 
vertary ; and ſuch Poſſeſſion has been 5 
e proved; 


— 
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CH AP. proved; Sequeitcation ſhould be deni- 
XXIV. ed: Unleſs the Antagoniſt ſhews that 
LA the Cire is neglected, the Fruits of tl: ut 
Living diſſipated; and that there is 2 
vehement Preſumption of their fi. At- 
ing about them. 


| Caution to 8 4. When 3 is granted, 

3 let. ſufficient Caution ſhould be taken from 

rates. the Sequeſtrators to oblige them faith- 
fully to collect the Tythes; and to fe- 
ſtore them, or their Value, to the Per- 
ſon who ſhall be found to have a 
Right; and to render an Account of 
them, whenever it ſhall be required: 


1 8 F. And if the Cure be neglected, 
— Juage ſhall appoint a Clergyman to 
\ 
ſerve the Cure; and ſhall order the Se- 
queſtrators to pay him a Salary which 
the Judge allign him. FE, 


. 86. The Sequeſtrators ſhould take 

9 ene that he Sa be publiſh- 
publihed. ed in the Pariſh Church at the Time 
of Divine Service; that the Pariſhion- 
ers may have proper Notice of it: 


$ 2 The Suit ended, the Sequeſ- 
tration is to be taken off, and the 
Tythies, 


EE. > a 


8 0 O 2 n rr 2 —U— . ͤ ————— 
r USS der „„ —— — „ Wen Ü)“ 


Benetitial Cauſes. 149 
Tythes, it they remain in Specie; or if CH AP. 
0. , their Value to be given to the XXIV. 
Vidor;s ono ei ——— 
And if the Sequeſtrators refuſe to g.... .g..or; 
pay, they are to be called to Account : * 
tor hat they have received, and to be eee 
compelled to pay them by Eccleſtaſti- 5 
cal Cenſures: + 


$ 8. Or if they defer paying, the 
Judge may aſſign over their Bonds to 
the Party grieved; who may ſue them 
in the Temporal Courts upon them: 
And Sequeſtrations are granted in 
Cauſes of Dilapidations, and in many 

other Caſes. * 4 5 


End of the Beneficial Cauſes 


L + CHAP. 
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CHAP. Rv. 


bd burner ate ; 


— 
. # : 


Cauſe of 'Sxcr; 1. © Man alle atmerntied 


1 Matrimonx, but has not 


Church, and the Woman denies ſuch 
Contract; he may ſue her in a Matri- 


monial Cauſe, or Cauſe of Eſpouſals; 
or, as it is ſometimes called, a Cauſe of 


Contract of Marriage: 


Inhibition; | 4&2. And if the Promovent i is afraid 


that during the Suit the Woman may 
contract or ſolemnize Marriage with a- 
ny one elſe; he ſhould have an Inhibi- 
tion inſerted in the Citation againſt her, 
that ſhe ſhould not contract Marriage 
during the Suit with any one elſe; nor 


(if 0 gs. Jorge it to be ſo- 


lemnized: 
§ 3. And 


ſolemnized it in the Face of the 


| Patrimonil Cauſes. -- = nb 
CHAT. 
And if he thinks or ſuſpects XXV. 
that the Impugnant will marry a parti 
cular Perſon, he may have an but s 55 
as Well againſt the Party, and that parti- 
cular Perſon, inhibiting them to mar- 
ry; as againſt all others, inhibiting 
them to do any Thing to the Prejudice 
or Detriment of the Cauſe 9 the 
SS : 


. If the Marten has Noon: ſo- Refttorion 
Meni and the Man forſakes the Se 
Woman, or the Woman the Mi. | 

they may ſue in a Cauſe of Reſtitution 
of Conjugal Rites: | 
Adultery prevents Reſtitution, unleſs 
a Compenſation, that is, the Adulte- 
rv of the oppoſite Party, or a Remiſ- 
f1o3 of the Crime be proved: And fo 
docs Cruelty, and ſuch Cauſes as annul — «+ | 
the Marriage from che ng. | 


Fi © Man wa ſolemnized Ma- B Divame 
timony with one, and afterwards mar- 1 * 
ries another; if the lawful Wife de- and 3 
ſires to be teſtored to her Hufband, ſhe ſtitution 
may inſtitute a Suit in 4 Cauſe of Di- 1 
vorce from the Tie of the ſecond 
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CHAP. Marriage, and of Nane of Con- 


XXV. ugal Rites. 
| 1 Sal 


oy 


8 6. And this Suit ſhould be inſti- 
3 againſt both the Man and ſecond 
Woman that he married; for Sentence 
of Divorce is not valid againſt her, un- 
leſs ſhe be cited : 

And what is ſaid of the Man will 
hold of the Woman. 


8 7. Or, if the W. i in the ſe⸗ 
cond Marriage has a Mind to have that 
Marriage declared null, ſhe may ſue n 
a Cauſe of Divorce from the "Tie of 
Marriage; and, from the Reaſons above- 
mentioned, ſhe here ſhould inſtitute 
the Action againſt the lawful Wife. 


Perſons F 8. If Perſons under the Age of 
_ oh of Twelve, being Females, or under the 
Conſent ſo- Age of Fourteen, being Males, but a- 
PT bove the Age of Seven Years, contract 
may may ae and actually folemnize Marriage with 
- .- each 4" Ea either Parties may diſſent 

to the Marriage, when they come to 


the Age aforeſaid: 


9 9. And this Diſſent Seals the 


Marriage, and they may marry a Se- 
cond, 


Mattimonial Cauſes. . 
3 and ſuch ſecond Marriage ſhall CH AP. 
be good; but it is uſual to diſſent before XXV. 
Wäneſſes and a Notary Publick before — 
the ſecond Marriage; or to ſue in a 1 
Cauſe of N xs; Ms of Marriage to obtain 
Sentence for its ullity; ; 88 * 


may marry without it. 


8 10. But ir ab they come to the After they 
Age of Twelve or Fourteen Years they <ome to Age 
ſhew any Signs of Conſent to the firſt en, 5 Cu. 
Marriage, by Letters, by calling Hul- ſent. 
band and Wife, and eſpecially by know- 
ing each other carnally, or lying toge- 
ther; they cannot enter into a ſecond 
Mai riage: 

And if either of thenk does; the 5 
other, upon provin the Conſent, may valid. 
obtain Sentence of Divorce from the 
| ſecond Marriage, and for the Validity IS 
of the firſt: 3 = 


7 11. And if ws Man be. above 
Fourteen at the Time of Marriage, 
and the Woman under Twelve; To | 
Man may diſſent to the Marriage as 
well as the Woman: For the Cor ſent 
ſhould be mutual to validate a Mar- 
mge; and the Advantage of Diſagree- 
ment thould be reciprocal : | 

| And 
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CHAP. And 0 ad bay Woman | in the like 
. 

ip pas h N os 


„ 


e 5 12. 1 Maritide 12 © fo-. 

within the W between Pert within te 

er pro- Degrees prohibited, either Party my 
ſue to be divorced from the Tie . 
Marriage; or rather ſhould ſuc in: 
Cauſe of N ullity « of Marriage. 


Naber, S 13. If a Man hall treat of Mar. 
Mae riage with a Woman, or perhaps has 
egntered into a Contract in Words of 

the future Tenſe with her; and {lc 
afterwards boaſts of being married to 

him: he may ſue her in a Cauſe of 

Won of Marriage; and ſo may a 
Woman in the like Caſe. 


„ 14. As Matrimony was . 
Nulliry of not only for avoiding Fornication, but 


Marriage. for the Procreation of Children; it 


there be any Impotency in either Par ty, 
not. on Account of Age, but through 
natural Impediments, fo that they ae 
acre rom having Children ; the 
927 grieved has a juſt Cauſe of Nalli 
Marriage. 
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CH Ap. 
$ 15. If a Man, heaven eruelly and XXV. 
inhumanly to his Wife, by abuſing =>. 
and beating her, or perhaps at- Jay 
tempts her, 2 Poiſon gd other and Board. 
Means ; that ſhe cannet liye in 
Safety LN him: She may ſue him in 
2 Cauſe of Separation from, 50 and 


Board on Account: a Cruelty... 


© 16, And ſhe may ſus in PE We: 
Manner on Account of Adultery, and 
ſo may the Man in both Caſes Fw 


Fat. vi S544 
$ 13, " the Parents. or e 


2 Man or Woman, who have been at 

any Marriage contracted, or jolemniz- 

ed betvreen them; or have known or 
heard of Sentence being. pronounced 
for a Marriage between them, from 
which there was no Appeal ; or if 
there was, the Appeal was deſerted ; 

{hall (ratwithſtanding their being pre- 
nt, or their knowing of ſuch Marri- 
age) keep and detain the Woman; 
ſo that ſhe cannot be cited to alter in 

a n Lee | 


| SJ > T. 1 13 
2 q : Spins 
821 0 b 
5 3 LI 


err 
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4 F 18. Or if Sentence upon a Con- 
= — tract was pronounced for ſolemnizing 
the Marriage, and ſhe is fo concealed 
by them, F 
for the Wing of i it: 8 


8 19. Or if they n by 
Threats and Perſwaſions to prevail up- 
on her to deny her Marriage, and to 
alienate her Mind and Affections from 
her Huſband : = 


Cauſe of Im- f 20. In any Kae the Mas 


iment of 


arriage. may ſue them in a Cauſe of Impedi- 


ment of Marriage; and upon Proof of 
the above Facts dein g made, they are 
to be corrected, and puniſhed at the 
Diſcretion of the Judge, and to be con- 
demned in the Cofts: _ 

A Woman in the fame Circumita 


, Ces may ſue likewiſe. . 


Perſons clan- | 5 41. If any Perſons . been 
deſtinely clandeſtinely married without Licenſe 


matried. obtained, or Banns firſt x publiſhed ; they 


may be proceeded againſt; and com- 
pelled 5 do publick Penance by the 


Eccleſiaſtical Jakki from * meer O. 
fice, or Office promoted: 


And 


at ſne cannot be convened 


. re a ** 


— 8 a mu cw , „„ 
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And by a Cannon * in Force in this C H AP. 
Kingdom, ſuch Perſons are obliged to XXV. 
diſcover the Perſon marrying them. 


under Pain of Excommunication ; and 


| by Virtue of another + Canon the Cler- 


gyman ſo marrying them (if benefic- 
ed) ſhall be deprived, and if not de- 
graded. 


$ 22. See the Tiſb Statutes FR 9. 
Gul. 3. c. xxviii. The 2. Ann. Seſſ. 
1. c. vi. in Part. 6. Ann. Part of c. xvi. 
8. Ann. Part of c. iii. 12. Geor. I. c. 

iii. 9. Geor, II. c xi. 19. Geor, II. c. 
xii, 23. Geor. II c. x. againſt Inter- 
marriages with Papiſts, and Clandeſ- 


ne Marriages, 
/ 


2 Can. 5 of Anne. 
+ Can. 52. Car. l. 


*. "CHAP. 


48 


\T 
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07 Rea in . of 
* of Mlatriage: 


unge of SECT. 1. FNAUSES of JaRtitation of 
Jactitation of Mars; 1a ge are plenary 


Maziage. Cauſes ; ant are of the ſame Nature of 


Cauſcs of Detamation ; with this Ditfer- 
| ence, that che 1 pu may be com- 
led to anſwer tlie Poſitions of the 
Libel ; wuich cannot be done in Cau- 
ſes of Defamation: Becauſe no Per- 
fon ſhould be compel to criminate 
himſelf, 


& 2. And 


Ai 


_ . n 
. | . vt 4 be 4 25 wy BL $8 Gy 'F 
a * 
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F 2. And if the Promovent proves, XXV. . 

* the Party accuſed had boalted 5 
his, or her being married to the Pro- 
movent; and i the Party does not 

juſtify it by ſhewing the Marriage, 

Sentence is to be pronounced for the 
Promovent: And that the Impug- 

nant raſhly and unjuſtly boaſted of 

ſuch Marriage ; and perpetual Silence 

is to be impoſed upon hum, and he is 

to be condemned in the Coſts. 


T 
« *& N ; kd - 
1 ; Y * * a! = ö 3 p 
* 1 = 1 4 j 4 
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* 25 1 $ 


& 3. If the Impugnant intends to juſtifying 
juſtify the Jactitation, he may on the the Jacdita- 
Day aſſigned him, or his Proctor, to oP 
| an{wer the Libel, before Conteſtation, 

give in his Allegation ; alledging the 
Marriage inſtead of an Anſwer; and 
under a Proteſtation of the Nullity, 

Ineptitude, too great Generality, Ob- 

ſcurity, and undue Specification of 

the ſaid Libel ſhonid conteſt it Nega- 
wey, ot EY Boner EN 


F 4. The Promovent ſhould _ 
this Allegation as far as it makes for 
ais Pacty ; but as far as it makes againſt 


— 
* Dr.. 2 
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CHAP. him ſhould diſſent by denying 1 5 is 
XXVI. true. h 
er we ERR Fo 


rol frees tne Promovent from ihe 


Defenſive 


| Watrimonial 


? 4 a 
n 1 


5 For "Yuck an Allegation pro- 


arden of proving the Jactitation: For 
if the Impugnant does not prove his 
Juſtification, Sentence is to be pro- 


nounced againſt him, that he has failed 


in the Juſtification, that the Promo- 


vent has proved his Libel, and Silence 


is to be impoſed upon the Impugnant 
and he i is to be condemned in Cofts. 


J 6. But if he proves. his Juſtis 
cation, Sentence is to be pronounced 
for him, that the Promovent has failed 


in the Proof of his Libel; and alſo 
Sentence given for the Marriage al- 


ledged: And the Promovent is to be 
condemned in Coſts. 


$ 7. A * ſive Matter, by Way 
of Juſtification, may be alſo given after 
Conteſtation of Suit; but if it be 


_ contrary Matter, it ſhould be propot- 


ed before the Publication of the De- 
poſitions of the Promovent's Witneſſes 
| Gs upon 
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upon the Libel : That the Exception, CH AP. 
that directly contrary Matter is not to XX VT, 
be propoſed after Publication, ſhould ——— 
have no Place; although it is a Queſ- 
tion, Whether in matrimonial Cauſes, 
as they are favourable Cauſes, ſuch 
Matter may not be propoſed ? 


* 


£ 8. And if he proves his Juſtifica- 
tion, he is to be ablolved : 


And it is likewiſe held, that if he 
proves the Marriage, although it be 
alledged after Conteſtation, he ſhall 
obtain Sentence as before * pronounc- 
ing for that Marriage ; as if (as a- 
bove +) it was alledged before Con- 
teſtation: 


$ 9. But if in the Libel neither the Contrary 
certain Time, or Place, in which the 3 after 
Words of Jactitation were ſpoken are 
mei tioned; but ſome Time in General, 
as ſuch 2 Month or Months: Contra- 
ry Matter may be propoſed ; becauſe 
before Publication the Impugnant 

could not defend himſelf againſt ſo ge- 

1 M neral 


Sekt, 6. 7 Sect. 3. 


3 no —— — 


th r re cf] oO ty oe 
I * - a 
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CHAP. 


XXVI. 


Suit for 
Marriage. 


SY Ls 
; / 
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neral an Allegation: Which he may 
do after Publication. | 


10. For Inſtance, If the Wit. 
neſſes ſwore that the Werds were 
ſpoken in a certain Place, at a cer- 
tain Time; he may prove that he 
was in another Place at that Time; 
or that ſuch Words were not be. 
ken at that Time; or that he w 


married to the Promovent before i 


Time. 


tr, It if the Opinion of ſome, 
that the Impugnant may, during the 


Suit for Jactitation, commence a Suit 


for his Marriage, in a matrimonial 


Cauſe, againſt the Promovent, before 


the ſame Judge, or another; and not 
alledge his Marriage in Juſtification as as 


before: 


12. But this at leaſt argues Ma- 
WE in the Impugnant, and an Inten- 
tion to load his — with great 


Expences : And it was formerly held 
Improper 5 


: i — 9 — ” 5 C5 A «> I. 4-2 * n Ts . * * £ 
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improper, becauſe two contrary Sen- CH AP. 
tences may be pronounced in ſuch XXVI. 
Caſe by the lame Judge. 5 


M 2 E 


* * — a 


— 


© I — 2 — tbo 


— RAN i 
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Inhibition . 


CHAP, XXVII. 


Of Preceding in a Matrimo- 


mal Cauſe. 


5 | 
SECT. 1. TF the Promovent ima- 
1 gines that che Impug- 


nant will coat: act, or ſolemnize Mar- 


riage, with f me one elſe, while the 


Cauſe depends; he may have an in- 


hibition inſe: ted in the Original Cita- 
tion againſt tue Impugnant to prevent 
it; and alſo an Intima:ion in General, 

agamſt all otizers, with ar Ehibirion in- 
b.hinng tbein ta do or attempt any 


Tung to the Ficjudice or the Cut, 


But 


© FY 


_ , _ — 2 2 7 N LILIES ” 20; 0 GC SEA F EE » «0 * * - N 
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under the Penalty of the Law, and C HAP. 
Contempt thereof: | . XXVII. 


'& 2, Or rather a particular Intima- Inumation. 
tion and Inhibition ſhould be publiſhed 
in the Pariſh Church of the Party at 
the Time of Divine Service to that 
Purpoſc; either the Time the Citation 
was ſerved, or before the Return of it : 
And then any Perſon ſolemnizing 
Marriage wit! che Party after that, 
may be puniſhed for Contempt: Be- 
cauſe his Knowledge of that Cauſe de- 
pending is preſumed; and he could 
not he puniſhed before ſuch Inhibition 
was publiſhed, if he was ignorant of 
the Cauſe. 5 


$ 2. If the Party ſuing in a matri- 
monial Cauſe, fees that the Impug- 
nant is concealed, or has left the King- 
dom; and is afraid that his Witneſſes 
will die before they are examined ; he 
ſhould have ſuch Impugnant ſought 
after in the uſual Place of his, or her 
Abode, among his or her Relations, 


and Neighbours. 


M3 $ 4. And 


9 * C * en — 2 rer NN rr 
1 


I60 
CHAP. 


= XXVII. $ 4- And if upon wack Citation the 
5 mms tr Party is not to be found, a Citation by 
Ways and Ways and Means ſhould go; and up- 
Means, On it's being executed and certified, 
the Party ſhould · be excommunicated, 
and denounced as ſuch in the Pariſh 


Church. 
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* 


. 10 Þ WT - « 
{F 5. And a Week or two gfter ſuch, 
3 ; Denunciation, the Promovent or his 
F Proctor thould alledge that all pofſible 
| Diligence had been uſed perſonally to 
; cite, the Impugnant; and in Pain of 
| his Contumacy in not appearing upon 
the Citation YVizs et Modis that he was 
excommunicated ; and denounced as 
ſuch ; as appears from the proper Cer- 
tificate and denunciatory Letters, which 


he ſhall exhibit : 


— 4 — ib owe Fat vents > * 2 - 


$ 6. And notwithſtanding ſuch Ex- 
communication and Denuuciation, that 
ſuch Party lies concealed, or has left 
the Kingdom to delay Juſtice and to a- 
void the Suit; and that his Witneſſes 
are ſo weak and infirm, that their 
Lives are in Danger, and that througb 


Length of Time, and Infirmity « of Age, 
they 


\ 


* „ 
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they may forget the Words of the CH AP. 


Contr act. = II. J | 


SR Wherenpon hs prays that the publick E- y 
{1pugnant be cited by publick Edict diet. 4 
{to be affixed on the Doors of his Pa- þ 

mth Church; or the publick Change 
where Merchants reſort) to appear _ 
within a certain Time (not leſs than 
Thirty Days) to anſwer the Promo- 
vent in a Matrimonial Cauſe ;' to ſcœ a 


Libel given in; a Term aſſigned to Ry 
prove it; Witnefles produced, ſworn =” 
and examined thereon; Publication 3 
of their Depoſitions, to propoſ e his De- Us 
fence, or Exceptions, and to ſeea Term I 
aſſigned to hear Sentence, and Sentence Y 
pronounced ; and to be vreſent, and at- | 
tend every Court Day until definitive * 
Sentence be given: | *; 


$ 8. And an Intimation ſhould be 
inſerted in the ſame Citation, that the 
fudge intends to proceed (notwith- 
itanding the Party's Abſence, or rather 
Contamacy) to cach Particular bs 
fied as above : 


M4 \ 9. And 


— 
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XXVII. 


$ 9. And the Citation being return- 


ed, and the Service proved or certifi- 


ed; the Party ſhould be thricecalled, 


and not appearing, pronounced con- 
tumacious: And they ſhould proceed 


to each Particular in Pain of his Con- 


tumacy. 


$ 10. The Certificate of the Origi- 
nal Mandate ſhould be continued from 
Day to Day, that there be no Diſcon- 
tinuation in the Cauſe *. 


$ 11, But the ſafeſt Method would 


be (after the Witneſſes are produced, 


and examined) to cite the Party Im- 
pugnant to ſome particular Effects; as 


to ſee the Publication of Witneſſes ; 


and to propoſe his Exceptions againſt 
them if he has any, or any other Mz:- 
ter he pleaſes: And alſo to ſee a Term 


_ aſſigned for Sentence, and to be pre- 


Commiſſion 


for Exami- 


nation of 


Witneſſes. 


font at Sentence : with Intimation ac 
before. | 


$ 12. If the Witneſſes cannot be pro- 


duced in Court. ard a Commiſſion for 
thei: 


See Chap. vii. Sect. 13, 14. 


cc Mm han ee 
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their Examination be neceſſary „a par- C HAP. 
ticalar Citation ſhould go to cite the XXVII. 
Impugnant to appear before the Com- 
nuſſi ners at a certain Place, and a fix- 

ed Time, to ſee Witneſſes produced, 

Se. with Intimation as before. 


5 14. Upon the Promovent's ſwear- Sequeſtering 
ing that the Woman remains among Woman. 
he: Relations and Friends, who are a- 
ver to the Marriage; and reſtrain her 
in ach a Degree, that ſhe is afraid to 
coiteſs the Truth; ſic may be ſe- 
qu-tered ſome Days before her Exa- 
mization to any Matter alledged 15 
him: | 


$ 14. Or ſhe may be ſequeſtered 
during the whole Suit, upon proper 
Reaſons alledged: 

As upon her marrying another not- 
withitanding the Inhibition to the con- 
trary; and the Man and ſhe ſo mar 
ing are to be puniſhed at the Diſcre- 
tion of the Judge : 

Or when a Woman is feud by two 
for their Wife: 

Or it, after Sentence be given againſt 
the! 1 and there is an Appeal 

upon 
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CH A P. upon that Sentence, ſhe marries ano. 


XXVII. ther pending the Appeal: 
— | 


* * 


- 


in a proper Place, that is indifferent t 
both Parties; at the Expence in all 
Caſes of the Party praying the Seque- 


ſtration. 


$ 15. The Promovent or his Proc- 
tor (if ſhe is to be examined) may 20 
to her at proper Times, and read over 
the Articles ſhe is to be examined up- 
on to her, and admonith her to declare 
the Truth : | 


And Sequeſtration is uſually granted 
on the Allegation of the Proctor, with- 
out the Oath of the Party. 


Moniſhed  $& 16. And ſhe is to be moniſhed to 


d th : 85 
— undergo the Sequeſtration, and (if the 


on. Judge thinks fit) inhibited perſonally 


to marry another during the Suit. 


. 17 And Perſons are uſually 
on named on both Sides with whom {hc 
is to remain; and the Judge uſually ap- 


points 


1 
{ 
0 
| 


Or upon the Cruelty of _ Huſband 
ſhe may be ſequeſtered ; and depoſtid 
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points one of them Sequeſtrator, if CH A P- 
there be no Exceptions againſt him; XXVII. 
and if there be, the Judge appoints one — 


himſelf: 


And it is held in ſuch Caſes, that 
the Perſonal Anſwer ſhould be taken 
privately, as the Depoſitions of Wit- 
neſſes, and not drawn by the Proctor. 


$& 18. But the Woman e 
Marriage during the Suit, if the Man 


ſhe ſo married knew nothing of the 
Suit; is not to be ſequeſtered: Be- 
cauſe he ſhould not be puniſhed on her 
Account, and for her Fault: 


$ 19. But if. a 8 Inhibition 
was publiſhed as laid down in the Be- 
ginning of this Chapter, his Know- 
ledge of the Suit 1s preſumed ; and ſhe 
is to be ſequeſtered. 


$ 20. If a Perfon died marries Marrying a- 


another, while the matrimonial Suit of 


depends; as ſoon as the Judge has 
Knowledge of it, he ſhould proceed 


againſt him for Contempt: for the 


Contempt 


— + AE ITEG 


nother guilty 


ontempt. 


. 
CH AP. Contempt is the ſame, whether the 
1 Contract be proved, or not- 
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§ 21. And if Proctor or Advocate 
adviſed ſuch Marriage, he ſhould be 
ſuſpended at the Difcretion of the 


Judge : 
The Confeſſion of his Client | is juſt 


and ſufficient Evidence of his adviſing 


it, and Cauſe for his Suſpenſion ; unle!s 


he purges himſelf from ſuch Charge. 


22. It is queſtioned whether that 
Marriage clandeſtinely folemnized dure 
ing the Suit be valid; and it would 
be the moſt effectual Stop to ſuch Pro- 


ceedings, if ſuch Marriages were an- 


nulled: 


$ 23. But how far the 33. of Hen. 
VIII. Seſſ. 1. c. vi. * interferes here, 
will appear from the Words of it; 
which are ** that all Marriages con- 
*© tracted between Parties not prohibit- 


e ed by God's Laws, being ſolemnized 


© in the Face of the Church, and 
. conſummate with bodily Knowledge, 


that i. 


* 32, Hen, VIII. c. xxxviii. En. 
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« {hall be good and lawfal notwith- CHAP. 
*« {tanding any Precontract before the XXVII. 
„ Time of this Marriage without 
« Confummation.” 


24. Witneſſes may be produced 3 
after Publication (without an Allega- 1. . e 
tion that they came ſince that to the Publication. 
Knowledge of the Party) at any Time 


in the Suit: 


And though W be pronounc- 

ed, and the Impugnant diſmiſſed; yet 
the Promovent may inſtitute a new 
Cauſe from the jame Contract, or a- 
nother ; and produce the ſame Proofs, 

or others that he knew, or did not 
know before: For this is a priviledged 
and a favourable Cauſe. 

/ 
F 25. In every Cauſe in | which the Alimony. 

Wife ſues the Huſband, or the Huſ- 
band the Wife; as toon as it appears 
tothe Court that Marriage was ſolem- 
niz ed between them; the Proctor for 

the Wife ſhould alledge chat the Mar- 
11970 appears, an pray that the Ex- 


pc's of the Suit and Alimony be aſ- 
* ner: 


$ 26. The 


: - : ; = I N. ; yy e A e adi WY ow 3 
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XXVII. F 26. The Judge (the Proctor giv- 

LH — ing him a Schedule of the Expences, ; 

and the adverſe Proctor having a Copy py 

| of it, that he may make what Objcc- L 

tions he pleaſes to it) ſhall tax it. : 
Taxing the 5 27, And afterwards (the Circum- 
— Experies ſtances of the Huſband appearing) 

ny. ſhall aſſign her Alimony according to e: 

the Huſband's Condition, at a certain 1 

Sum per Week, to be paid during the 1 

Suit, from the Time of the Service of 1 

the Citation; unleſs it ſhall be other- ye 

wiſe decreed by the Judge: | if 

| co 

— [ $ 28. And it is the moſt juſt Way m 

to aſſign Alimony from the Time Ci- an 

| = tation was ſerved, or returned; and me 
| not from the Time it iſſued : Becauſe 
it might lie fome Time without being 

| terved: | 1 1 

| And the Huſband may alledge hi: _ 

BA Poverty and prove it, if the Taxation Fa 

be too great. * 


§ 29. The Prob for the Wife 
ſhould alledge, and propound in ar 
ws ” Libd, 
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Libel, the Money or Subſtance given C HAP. 
as a Portion with her, and the Value XXVII. 
of the Huſband's Aﬀets and Poſſeſſions, wwv>#, 
that it may appear to the Judge what 

Alimony he is to aſſign her from the 
Huſband's perſonal Anſwer which may 
be had to the Libel : ; 


F 30. Or his Neighbours may be 
examined viva Voce in a ſummary 
Way with Reſpect to his Circumſtan- 
ces; and the Judge ſhall aſſign a 
Third, or at leaſt a fourth Part of the 
yearly Value of his real Eſtate: Or 
if he has none, he ſhall be taxed ac- 
cording to his Dignity, and the com- 
mon Fame of his Perſonal Fortune ; 
and a M onition ſhall iflue for the Pay: 
ment of the Sum taxed, 


$ 31. And although the Huſband al- 
ledges that his Wife is an Adultreſs, 
or that ſhe had elſewhere to maintain 

che Suit, and to ſupport herſelf, and al- 
though his Witneſſes produced prove 
ihis: Yet it is held by ſome that not- 
withſtanding all this, Aly (hall be 
aſſigned, 


C HAP 


Mattimonial Cauſes 


. aſſigned, unleſs they had concluded in 


the Cauſe: for that nothing is proved 
CL as long as any Thing can be obje ed on 


the adverſe Side, or before Sentence, 
but guære? 


85 32. If the Promovent; in a Matri- 
monial Cauſe, ſhall prove the Cor: ra& 
by one Witneſs beyond all Excepticy, 


— treating upon it by others: Or 
Recognition and Acknowledgment of 


the Contract by both the Parties preſent 
by two Witneſſes. 


383. Or ite one of the Parties be ab- 

ſent, if the treating of the Marriage be 
proved: Or it he proves a Contract in 
Words of the future Tenſe by two 
Wiinefſes, and the treating upon it 
by the ſame or other Witneſſes, 


§ 34. Or if hs proves a Marriage in 
Words of the preſent Tenſe by two 
Witneſſes, and ſuch Proofbure invalida- 
ted by lawful Exceptions unknown to 
the * ren them. 


$ 35-0 


r 
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§ 35. Or if his Witneſſes proved XXVII. 
of no Uſe by Reaſon of a prior A. 
Contract, or Marriage, or a ſubſe- condemned in 


quent Marriage ſolemnized during the Coſts though 
8 | obtaining Sen- 
Suit. TR. tence. 


Tg 


In any of theſe Caſes his Adver- 
ſary is uſually condemned in the Coſts 
expended by him. 


8 36, And if the treating of the Promoventab- 
Marriage, and the giving and receiy- folved. 
ing of a Ring be proved; the Judge 
uſually abſoives the Promovent from 
the Coſts of Suit. 


$ 37. When Sentence is pronounced Sentence exe- 
for a Marriage; the Impugnant ſhould © 
be cited to ſhew Cauſe why Sentence 
ſhould not be executed: And after 
Sentence is ordered to Execution, a 
Monition iſſues againſt, the Party to 
ſolemnize ſuch Marriage within a 
certain Day appointed therein; or to 
appear the Court Day after to ſhew 
Cauſe why he ſhould not be excom- 
municated. N : 


N- C3 - 
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CHAP. | 
X XVII. § 38. But the preſent Practice is, that 
1 after the Time for appealing Lapſcs, 
onition. 8 f TE 43 
= a Monition be iſſued againſt the Party, 
to ſolemnize the Marriage within a 


fixed Day after he be ſerved with 

it; under Penalty of Excommunica- | 

tion pronounced upon him in ſuch 2 
Monition in Default; if ſuch Mar- 

riage be not ſolemnized within that | 

Time : And an Order for denouncing ty 

him excommunicated in that Caſe is bc 

contained in the ſaid Monition. " 

Marriage to be & 39. And the Party requiring I 

| ſolemnized. the Solemnization . of the Marriage 4. 

. ſhould procure a Licence for it; and yy 

5 the adverſe Party ſhould be applied b 
to appoint a Day for the Cele- = 
bration of the Marriage : And if he bs 
will not, the Promovent ſhould ap- 

IJ point one, and fignify it to the Im- 3 

1 pugnant, if to be found; or other- forty 

LE. 1: wiſe proteſt concerning it before Wit- boun 

; neſſes. 5 Ot 

f 1 . | Ser Vii 

. $ 40. And on the Day appointed he — 

F ſhould go to the Church where the 24 
. Marriage is to be ſolemnized, and 
| . ſhould 


„ 
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ſhould have the Clergyman ready, C HA P. 
and wait the Coming of the Impug- XXVII. 
nant; (who not coming) the Pro 


movent ſhould proteſt before Witneſ- 
ſes concerning his being. preſent ; and 


his Diligence in endeavouring to have 
the Marriage ſolemnized. 


$ 41. On the Day aſſigned to re- Return of Mo. 
turn the Monition, the Service of it nion. 


being certified, and (for the greater 
Security) the other Things as above 
being proved by the Party; the 
Party Impugnant not appearing to al- 
lodge any Cauſe why he did not ſo- 


lemnize the Marriage is in Penalty 


of his Contumacy to be excommuni- 
cated: And afterwards to be pro- 
ceeded againſt as in other Cauſes. 


9 42. Or, as it is at present, 
forty Days after he has been de- 
pounced excommunicated according 
to the Tenor of the Monition ; #he 
dervice of it ſheuld be certified, 
and the Denunciation of the Party 
proved, | 


Sekt. 39, 40. 


N 2 $ 43- 


XXVII. 
If Contuma- 
cious to be ex- 
communi- 


cated. 


Mattimonial Cauſes. 


43. Then the Proctor ſhould al- 


ledge that he ſtood out excommu- 
nicated for forty Days, and pray that 
the Judge may fignify for the Writ 

De Excommunicato Capiendo; and if 
the Party be impriſoned upon it, 
and alledges that he is ready to ſo- 
lemnize' the Marriage, the Judge 
or his Surrogate ſhall go to him to 
adminiſter the Oath for obeying the 
Laws Eccleſiaſtical ; or ſhall grant a 
Commiſſion for that Purpoſe : And he 


ſhall be ahſolved only to a Day cer- 


tain; and ſufficient Caution ſhall be 
taken from him for the Performance 
of the Marriage. 


& 44. But if after he is at Lt 
berty he will not ſolemnize the Mar- 
riage; it is a Queſtion whether the 
Judge can by Virtue of the former 
Excommunication and Denunciation 
write for the Writ De Excommunt- 
cato Recipiendo; as he was only ab- 


ſolved to a Day. | 


Or whether he is to be Moniſbed, 


Excommunicated, and Denounced 5 
e before ; 


1 
I 2 
bn 
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before; and this is certainly the ſafeſt C H A P. 
Way: XXVII. 
| _— — 
And the Judge may aſſign over his 
Bonds to the Parry —— | 


S 


, 
- PP 


Sentence in 
Cauſes of Di- 
vorce. 


Parties ſepa- 


rated not to 
marry during 
each others 
Lives. 


C HAP. XXVIIL 
0 Of Cauſes of Divorce. 


SECT. 1. IN Cauſes of Divorce, ard 
Nullities of Matrimony, 
Sentence ſhall not be pronounced up- 
on the ſole Confeſſion of the Parties, 
however taken upon Oath : And Cir- 
cumſpection and Caution ſhould be 
uſed in ſifting out the Truth by the 
Depoſitions of Witneſſes ; or Other 
lawful Means; for it often happens 
that Perſons willing to ſeparate make 
Confeſſions for that Purpoſe *. 


$ 2. And it ſhall be inſerted in 
all Acts of Sentences for Separation 
a Thoro et Menjd +, that the Parties 
ſhall not marry, but live chaſtly du- 
ring each others Life; and ſufficient 
Caution and Security ſhall be given 


(before Sentence be pronounced) oF 
5 


* See Can. 53¹ Car. I. 
f See Can. 55. Car. I. 
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the Party or Parties requiring the C HAP. 
Divorce that they will not tranſgreſs XXVII. 
ſuch Prohibition. A 


, 


& 2. If the Impugnant proves that Compenſation, 
the Promovent likewiſe committed 
Adultery, there is a Compenſation of 
the Crime : and there ſhall be no 
Separation, | 


$ 4. Or if the Impugnant proves Injury for. 
that the Promovent had Knowledge sen. 
of the Crime committed, or was pro- : 
bably acquainted with it, and after- 
wards was reconciled to, and had 
carnal Knowledge of the Party; no 
Sentence for Separation ſhall be gi- 
ven; becauſe the Injury was for- 
given. | 


$ 5. Such is a probable Know- 
ledge, as if the Huſband ſuſpecting 
the Wife accuſed her, and ſhe con- 
feſſed the Crime: 1 


Or if the Witneſſes produced told 
the Huſband ſome Time before the 
Suit was inſtituted, that they were 
3 and could ſwear to the 

— 1 e ee 


194 Matrimonial Cauſes, 


CHAP. Or if the Huſpand caught her in 


XXVIII. 


— — 
Impotency. 


ject himſelf (if the Defects be viſibie) 


the Act of Adultery. _ 


PE 


$ 6. In Cauſes of Divorce for Im- 


potency upon Petition of the Party 
alledging the Defects; the judge 


may compel the Man (if he be the 


Perſon alledged to be defective) to 
appear in a certain Place; and ſub- 


to the Inſpection and Examination 


of ſkilful Perſons, Phyſicians, Cc. 


who ſhall (having firſt been ſworn 


diligently to inſpect) return the De- 


fect or Diſorder to the Court, aud 


that it is in their Opinion incurable; 
if they think fo. 2 8 


$ 7. It ſhould be alſo alledged 
on the Part of the Woman, that 
ſhe is young, fit for Procreation 


of Children, and that they lived, 
and lay together for three Years; 


and although deſirous of it, yet ſhe 


was never known by her Hul- 


band. 
$8. But if the Impotency appears 


immediately three Years Continuance 


together is not neceſſary. 


99. 
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9 9. If the Defects do not appear XXVIII. 

plainly, ſhe (beſides the Allegation W 

mentioned) ſhould alledge that ſhe is 

a Virgin untouched, and not known 

by any one. e 


9 10. And to prove this, Midwives Sentence for 
and experienced Matrons are to be pro- Nullity. 
duced, and ſworn to inſpect her, and 

if they return upon Oath that ſhe is 

a Virgin, upon the concurrent Cir- 
cumſtances of her being young, and 

living together for three Years, Ce. 

Scntence ſhall be pronounced for the 


Nullity of ſuch Marriage. 


The End of the Matrimonial Cauſes. 


CHAP. 


. 
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888 


r « * 


E 
Of Wills and Teftaments. 


SECT. 1. A Teſtament is the juſt Tegament. 


Sentence of our Will 
concerning what we would have done 
with our Subſtance after our Death, 
together with the Appointment of an 
Executor : And it differs: from a Will 
or Codicil in the appointing an Exe- 
cutor, for this is eſſential to a Teſta» 
ment. 8 


8 2. Codicils are for the Explana- co 
tion or Alteration of ſomething in 
the Teſtament; or the Addition to; 
or Subſtraction of ſomething from it: 
Aud there may be as many as the 
W if not contrary to each 
Other. i 10 


$ 3. If in two Codicils (it not ap · 
pearing which was the laſt) one and 


2 — 


I 38 


* 


Wills and Testaments 


C HA P. the fame Thing be deviſed to dife. 
XXIX. rent Perſons; it ſhall be divided be- 
—— wen them. . 


Lands deviſed. $ 4. Lands may be deviſed by Will 


without Executors ; and they ſhal! be 


in Writing ſigned by the Party de- 


viſing them, or by Somebody by his 
Directions; and atteſted and ſubſcribed 


by three or more Witneſſes in his 
Preſence: And no Deviſe of Lands, 


Sc. ſhall be revocable but by Will or 
Codicil in Writing, or other Writing 


declaring the ſame; or by burning or 
_ cancelling the fame by the Teſtator, 


or in his Preſence, and. by his Direc- 
tions *. 


And Deviſes of Lands, Tenements 
or Hereditaments are not cognizable 


in the Eccleſiaſtical Court. 


$ 5. Teſtaments ſhould be advi- 


ſedly and deliberately made; the Teſ- 


tator ſhould be Compos Mentis, & 


fai Juris; his Will ſhould be in- 


dependent, 


| ® See the Tiſh Stat. of 7 Gul. 3. Sell. 1 
c. 12. 29 Car, 2. c. 3. Eng. 


Mills and Testaments. 


dependent, without Fear, Fraud or CHAP. 
Coaction: It is Ambulatory to his XXIX. 
Death; ſo that no Manner of E- 


preſſion in his Will | ſhall diſenable 
him from making another; 


The Civil Law requires ſeven Wit- 
neſſes to a Teſtament; but with us 
two are ſufficient ; except to a Will 
deviſing Lands, 5 | 


$ 6, Wills are written or Nuncu- Wills Nuncu- 
pative. Nuncupative Wills are not Pe. 


good where the Eſtate bequeathed 
in them exceeds the Value of Thir- 
ty Pounds; unleſs it be proved 
by the Oaths of three Witnefles 
that were preſent at the making 
thereof. 


7. Nor unleſs the Teſtator, at 
the Time of its being pronounced, 
bid the Perſons preſent, or ſome of 
them, take Notice that ſuch was his 
Will, or to that Effect: Nor un- 
leſs it was made in the laſt Sick- 
neſs of the Deceaſed, in his own 


Houſe ; or where he reſided for ten 
Days 


r 


190 Mills and Teſtaments. 
CHA P. Days before; unleſs he was fur- 
XXIX. prized and taken fick from Home. 

bj: 88. And no Teſtimony ſhall be 
3 received to prove ſuch Nuncupative 
Will, after fix Months paſs from the 

Time it was ſpoken: Unleſs ſuch 

Teſtimony, or the Subſtance of i:, 

was committed to Writing within fix 

Days after making ſaid Will. 


„ „ _ _ A, 41> — — ks 5 


& 9. No Probat ſhall be given of 
fach Will till fourteen Days from the 
Teſtators Death expire; nor unless 
Citation iſſues to call the Widow, 
or next of Kin, to conteſt the ſame 


if they pleaſe. 8 


And no Will in Writing concern- 

ing a Perſonal Eſtate ſhall be re- 

aled, or otherwiſe altered, or chang- 

1 | ed by a Will by Word of Mouth TT” 
Ei 1 only; unleſs it be committed to 
| Writing, read to, and allowed of by 
the Teſtator, and that proved by threc 
Witneſſes at leaſt. 


§ 10. 


5 Gul 3, ut antea. 


Wills and Teſtaments. 19 
_ CHAP. 
10. As ro the Method of grant- XXIX. 
*. Adminiſtrations in Caſes of Inte. 
racy, and alſo the Method of diftri- 
buting Inteſtates Eſtates, See the Stat. 
28 Hen. 8. c. 18. 10 Car. 1. Seſſ. 3. 
c. 10. 7 Gul. 3. Seſſ. I. c. 6. with the 
reading thereon in Robbrns's Abridg- 
ment . 8 
No Witneſs that is a  Legatee can 
be admitted ſuch without renouncing 
his Legacy, and leaving ſuch Renun- 
ciation with the Regiſter. See the 
late Jriſb Statute 25 Geo. 2. Cap. II. 


* 21 Hen. 8. c. 5. Eng. . c. 8. Ex 
22 & 23 Car. 2. c. 10. Eng. 


* * 8 
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Oath of Exe- 
CUtor. 


8 8 9 
8 = 
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CH AFP XXX.. 
Of Teſtamentary Cauſes, 


SECT. 1. A S the Oath in Annan 


Domim is prohibited 
Proctors; the Executor ſhould per- 
ſonally exhibit the Teſtament ; or if 
not able to attend, 'ſhould procure a 
Commiſſion to ſome "Perſons to ad- 
miniſter to him an Oath that he be- 
lieves it to be the true laſt Will and 
Teſtament of the Deceaſed ; that he 


will pay the Debts and Legacies ac- 


cording to Law, as far as the Aſſets 
extend *. 1 


$ 2. And that he will have the 
Aſſets appraiſed, and a true Inventary 
formed of them, and returned with- 


in a certain Day, which the Court 


Inventary. 
. \ : 


ſhall appoint: And Letters of Ad- 


' miniſtration ſhall be granted to the 


Executor, and the Judge ſhall af 
ſign him a Day for returning an 


* Can, 78. Car. 1. 


This 
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This is proving a Will in Common CH AP. 
Form, and it may be queſtioned at any XXX. 


time within thirty years after. — 
. | Proving in 

5 ho 1 « 33 Common 

3. An Inventary is a Deſcription Form. 


of the Goods and Chattels of the De- Inventary. 
ceaſed, valued by four indifferent Per- 
ſons of the Neighbourhood, two of 
which ſhould be at leaſt his Creditors, 
or Legataries; and it is to be begun 
within thirty Days after the opening 
the Teſtament, and finiſhed within 
ſixty after, if the Goods be near each 
other; or if remote, within one year: 
And no Executor is to be ſued till after 
ſuch times. 


4. Proving a Will in Form of Law Proving in | 
is done by citing the Widow or next of Ferm of Law, 
Kin to be preſent when the Will is ex- 
hibited ; Witneſſes produced, admitted, 
iworn, and examined upon it; their 
Depoſitions publiſhed, and the Validity 
of the "Teſtament pronounced for: 

And in this 2 the Executor 1s not 
to be compelled to prove it any more. 


§ 5. An Adminiſtrator, where a Per Adminiſtrator. 
lon died inteſtate, is to ſwear that he 
| believes there was no Will before he ca 
ke Adminiſtration; and that he will 
| "0 - give 


194 Leftamentary Cauſes. 
CH AP. give in an Inventary (as before in the 
XXX. Caſe of an Executor) and he is to give 


bid bw ſufficient Security for his diſtributing the 


Aſſets ee to Law, and giving in 
an Account: 80 


hs 113 J 6. And although a Day is aff igned 
pelled to ac- him to give in an Inventary and an Ac- 


count- count; yet it is held, that an Execu- 


tor or Adminiſtrator may be compelled 


to do it before that Day, by a Legatce, 


next Relation, or Creditor, 


Temerary Ad- 7. Before '} Cole: of 133 


miniſtration. Adiminiſtration be inſtituted, the Exe- 
cutor or Adminiſtrator, intending to ſue, 


ſhould ſhew the Perſon to be ſucd his 
Letters of Adminiſtration ; and before 
| Witneſſes defire him to give up the 
Goods of the Deceaſed, which he has 
in his Hands, that they may be applied 
to their proper Ules. 


5 8. And if he will not give Ct 
up, the Executor or Adminiſtrator 
ſhould ſue him in a Cauſe of Teme- 
rary Adminiſtration, or may cite him 

a to anſwer Articles at his Promotion. 
Sentenee in 6 9. The Nature of the Sentence in 


eee 8 ſuch Caſes is, that ſuch a Perſon is [awful 
7 5 ET 1 Execuior 
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Executor of the Deceaſed ; that the Im- CH AP. 
pugnant hindered the Execution of the XXX. 
Will by temerariouſly adminiſtering —v>— 
and detaining ſuch and ſuch Goods f 

the Deceaſed ; for which he is to be 
pronounced to have fallen into the Sen- 

tence of Excommunication pronounced 
by Law; and to be excommunicated : 
And he is to be denounced as ſuch, and 
procceded againſt as againſt any other 
excommunicated Perſon, and to be con- 

demned in the Coſts. | 


10. If an Executor about to prove Intimation, 

a Will in proper Form is afraid that the 
Impugnant will abſent himtelf, and 
prove contumacious, and ſo give great 
Delay: And if. his Witneſſes are of pre- 
carious Lives, he ſhould inſert in the 
original Citation an Intimation, that 
whether the Impugnant appears or not, 
the Court will proceed in the Cauſe, 
and in his Abſence in Penalty of his 
Contumacy: And Intimations of the 
lame Kind are inſerted in many other 
Teſtameutary Cauſes, | 


A * 


$ 11. If an Executor or Adminiſtra- 

tor be called before the Judge of the 
Court of. Pręrogative in any Teſtamen- 
tary Cauſe: Or if the next of Kin, 
O 2 having 


: 
* 
1 

* 


CHAP. 


XXX. 
— di = 4 
Diſſenting to 
the juriſdic- 


tion of the 


Prerogative. 


Echibiting In- § 14. In theſe Caſes, if the Party 


ſtruments. 


— 


Teſtamentaty Cauſes. 


having a right to the Adminiſtration, t- 


Cited to accept or refuſe it; his Proctor 


may appear under a Proteſtation of not 
aſſenting to the judge, and alledge that 
the Juriſdiction of the Court is not ſuf- 
ficiently founded; for that the Deccaſed 


did not die poſſeſſed of Bona Notabiliu 


in any Dioceſe or Peculiar, but that in 


vhich he died. 


$ 12. And the Proof that he had 
Bona Netabilia ſtiall lie upon the Promo- 
vent; and the Impugnant (if the Pro- 
movent proves it) ſhall be condemned 
in the Colts of the Proof, and be obliged 
to anſwer : 8 | 

Or the Impugnant may plead that he 
is not obliged to obey the Mandate, un- 
leſs the Juriſdiftion of the Court fiilt 
appears. a | | 


8 13, If a Will be conteſted that is 
written out entirely, or ſubſcribed by 
the Teſtator, and the Witneſſes to it ate 
8 e WY. 
Or, if any Inſtrument incidentally 
brought in be exhibited ; and the ſub- 
{cribing Perſons are likewife dead, 


has any other Inſtruments ſubſcribed 1. 
. the 
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the ſame Perſons, or Witneſſes, to CH AP. 
which he can produce living Witneſſes: XXX. 
Then the Proctor may exhibit them 
in Proof of his Allegations; and alledge 
that ſuch are ſubſcribed by the Name of 
the Teſtator, and of thoſe Perſons men- 
tioned in the firſt Exhibits ; and by the 
very fame Hand with which the Will, 
or the firſt Exhibits are ſubſcribed ; and 
this Allegation is to be propounded 
jointly and ſeverally, as all other Alle- 
gations are. 


$ 15. And then he ſhall produce Ty obtain. 
Wuneſſes to this Allegation, and after 
publication, if his Intention be proved, 

and it appears that the ſecond Inſtru- 
ments, or Writirgs exhibited were ſign- 
d, and ſubſcribed by the Perſons whoſe 
Names are ſubſcribed and ſigned to the 

hlt Exbibits ; he ſhall alledge that he 

has ſufficiently founded his Intention by 

the Depofitions of the Witneſfes, and 

ſhall refer himſelf to them, and the Ex- 
hidits aforeſaid, and the Law : 


d 16. And he ſhall pray that a Com- A Compariton 
pariſon be made between ſuch Words of Hands. 
(thele particularly to be ſpecified) in 
them; and ſuch. Words in the firſt Ex- 
hibjts ; that is, the Names ſubſcribed 

= O 3 to- 


* 


— 


— 
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CH AP. to both Exhibits; by ſkilful Perſon; 
XXX. ſworn faithfully to compare the ſame 
SVM and to return their Judgment on a Day 
| certain; and the Judge ſhall decree ac- 
cordingly. . 


§ 17. And four or ſix of the Proctors 
molt ſkilful in Writing ſhall be ſworn 
to that Purpoſe, and they ſhall meet in 
5 a Place indifferent to both Parties with 
the Regiſter to produce the Exhibits. 


| Comparators § 18. And the Adverſary or his 
EE Te ee mer Proctor may be preſent to give any In- 
formation to the Comparators; and they 
5 . are to return their Judgment in Writing 
g ſubſcribed by their own Names: 
| And this is to be exhibited on the 
| | Day appointed by the Party praying the 
Compariſon; the Adverſary diſſenting 
ift the Similitude be confeſſed; if not, 
accepting it as far as it makes for his 
Party. 


C5 — — = 8 _ a 


will ener 9 19. If a Will be written entircly 

Lon 3s 798 in the Hand-writing of the Teſtator; = 

or if it be written by another, and ſub- | 
ſcribed by him, and not publiſhed and 
acknowledged before Witneſſes; it it 
be proved by the Executor, that it was 


found immediately after the Teſtator's 
ets Death 


- - £ 
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Death among his valuable Papers, be- C H AP. 
fore ſuch an one could be written; XXX. 
and the Comparators ſhall declare tha 
it is the Teſtator's Hand- writing; this 
ſhall be confirmed, eſpecially if it be a 
Will containing Diſpoſitions among 
Children, or for pious UIſes. 


$ 20. Or if one Witneſs proves the 
Will, and it be found by comparing the 
Writing that it is ſigned by the Teſta- 
tor's Hand, it is ſufficient. 


Kar. Or if it be wah by two 
Witneſſes that the Teſtator confeſſed, 
and declared that he made a Will, with- 5 
cut declaring the Contents, or where it | 
was; if the Writing agrees to the Tel. | 1 
tator's Hand, it is held that it ſhall be | 
pronounced valid, eſpecially if it be a 


Diſpoſition among Children ; or for pi- 
on Un 


O 4 CHAP. 


CHAP. NI. 


Of calling Executors, &c. 79 


ACCOUNT. 


eber may sror. Ic. | ' Lepatary not paid his 
compel Exe- Legacy, and the Exe- 


aer reſuſing | to pay him through want 
ſtances may compel the Executor to ex- 
hibit an Inventary, and to render an 
Account of the Aſſets he has adminiſter- 
ed. ä 


6 2. And the Perſon requiring and 
bringing him to account ſhall not be 
condemned in Coſts, unleſs he conteſts 
the Account, and compels the Executor 
to joove it. 


Refieuary Le- § 3. A Reliduary Legatee, and a 


— Minor being a Legatee, may ſue for an 


Account by his Curator or Guardian, 
which the Court ſhall aſſign him; and 


the next of Kin to an Inteſtate may like- 


wiſe compel the Adminiſtrator to ac- 
count, 


of Aſſets; or a Creditor i in ſuch Circum- 


Teſtamentary Cauſes. 20 
count, that the legal Diſtribution may C H AP. 
be made amongſt them. XXXI. 

d 4. And if the Reſidue of the T'cſ- Diſtribution of 
tator's Fortune be not at all diſpoſed of, Neidue. 
and the Executors are left a particular 
Legacy for executing the Will; fo that 
they are Nudi Executores : It is held 
that the Judge from his meer Office may, 
call them to an account; or at the In- 
ſtance of thoſe intereſted, and order a 


proper Diſtribution of ſuch Reſidue. 


d 5. The Executor called to account Executor muff 
muſt appear aner unleſs the Inte- A 
reſt of the Perſon citing him does not 
appear; and he denies that he is inte- 
reſted: and his Proctor exhibiting his 
Proxy for him ſhall alledge that his 
Party is not obliged to anſwer the Cita- 
tion, unleſs the Promavent's Intereſt 
arſt appears. 


$ 6. And if he proves his Intereſt, 
the Impugnant ſhall be condemned in 
the Colts made upon the Proof, unleſs 

he can ſhew ſome Probability of his not 
knowing it; and when the Intereſt of 
the Promovent is proved, he does not 
conteſt the Proof, or take Exceptions 
Againſt the Witneſſes: the Reaſon why 
| the 


: 


| 


Creditor prov- 
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Teftamentary Cauſes, 
C H A P. the Executor muſt appear perſonally is, 
XXXI. becauſe he muſt ſwear to. the Truth of 


Cm the Account, 


7. The Certifiens the Mandate 


to exhibit his Inventary and Account 


ſhould be continued from Day to Day *, 
until Proof of the Promovent's bein 
intereſted be made ; and that done, the 


Impugnant may be excommunicated, if 


he does not _ the Tenor of the 
Mandate. 


5 A Creditor to prove his Intereſt 


* may alledge that the Teſtator was in 


upon 


Debt to him, and may ſhew his Bond 
or Obligation, and prove it by one Wit- 
neſs; or by his Book, where he kceps 


his Accompts, if he be a Merchant, 

and proves It to be his Accompt Book. 
en ſuch Caſes full Proof is not neceſ- 
y, (for it being an incidental Tem- 


— Matter) one Witneſs to it is ſuf- 


nt. 


$/9. As the . Ape 18 al to 
appear 3 to give in his Account 
h, Infirmity or other juſt 


Gaſes being alledged and proved by his 


Proctor; 


* Sec Chap. VII. Sect. 13, 14. 
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proctor; a Commiſſion to have him C H A P. 
ſworn and examined upon the Accompt XXXI. 
Nall be granted, and exccuted as other 88 

| 4 ommiſſion 
Commiſſions; the Adverfary being mo- for taking Ac. 
nithed to attend; and if he does not, all compr. 
| ſhould be done in Penalty of his Contu- 


macy. 


10. When Inventaries are formed, Inventary ex- 
the Goods and Chattels of the Deceaſed hibited. 
are to be appraiſed, and valued by ſome 
honeſt Perſons of the Neighbourhood, 
and reduced into an Inventary, which 
the Executor or Adminiſtrator ſhall (by 
Virtne of the former Oath taken by him, 
at the Time Adminiſtration was granted) 
exhibit: => : 
Bur if he be cited to return an Inven- 
tary, he then is ſpecially to ſwear to the- 
Truth of it. 5 35 


gert. One Inventary fubſcribed by _ 
the Party exhibiting it is to be left wit 
the Regiſter ; and another ſubſcribed by 
the Regiſter is to be giyen to the Party: 
Aud this Inventary thus formed and 
exhibited, if the Party ſwears it to be 
true, has full Credit in every Cauſe; 
and (as it js held) frees the Executor 
from proving the Truth of it ; or that 
the Teſtator had no more Aſſets: and 
„ the 


[ 


— 


204 Teſtamentaty Cauſes. 


C HA P. the Proof that he had, ſhall lic upon his 
XXXI. Adverfary. OR 


$ 12. If Lands be deviſed to be ſold 
for the Payment of Debts or Legacies; 
neither the Money raiſed, nor the Pro- 
fits are reckoned the Teſtator's Good: 
or Chattels. 5 


Inventary be, 5 13. A Party having Intereſt in che 
fore Letters of Eſtate of the Deceaſed can compel the 
Adminiftra- as 

tion. Executor or Adminiſtrator before I et- 


ters of Adminiſtration _ iſſue under the 


Seal of the Court, to exhibit an Tnven- 
tary upon oath: And alſo at the Peti- 
tion of the ſaid Party at the ſame Time, 
the Judge may grant a Commiſſion to 
certain Perſons to appraiſe; and to re- 


turn an Inventary of the whole perfoual 
Eſtate of the Deceaſed. | | 


Commiſion 8 14. And a Monition iſſues to ſome 
jor appr one in particular, and to all others in ge- 
1 neral, poſſeſſing any of the Goods of 
praiſers, for the Purpoſes aforeſaid, un- 
der Penalty of the Law and Contempt 

thereof : „ | 
And the Commiſſion being executed, 


the Inventary is to be exhibited, ſub. 


ſcribed 


the Deccaſed to exhibit them to the Ap- 
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| E ſeribed at leaſt by two of the Commiſ. C H A p. 


XXXI. 


— a 


19. In Accompts the Executor is Accompts. 


to charge himſelf with the Value of all 
the Aſſets ſpecified in the Inventary; 
and the Debts of the Teſtator {ſuch as 


are paid and not paid to be ſpecified) the 


Funeral Expences, the Charge of prov- 
ing the Will, and the Coſts (if any) of 
recovering or defending the Goods of 
the Teſtator are to be deducted out of 
this, that it may appear what Sums re- 
main unadminiſtered in his Hands. 


$ 16. Although an Inventary be re- 


turned, and an Accompt given in at the 
meer Office in the Abſence of the Party, 
yet the Executor may be cited, at the 
Inſtance of any one properly concerned, 
to return a true and full Inventary of all 
the Goods of the Deceaſed ; and perſon- 
ally to render an Account of his Admi- 
niſtration; and he is to do that upon 
Oath if required ; and he may exhibit 
the former Inventary, ſwearing that it 
is perfect. | © 


$ 17. And this Inventary is not to be 


Exhibited under a Proteſtation of adding 


tous, as it is uſually done when exhi- 


' bited 
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CHAP. bited in common Forin: But it mult be 


XXXI. full and perfect; and if it be not, the 


WY Party exhibiting it may be proccec.d 


againſt for Perjury, as he ſwears it to 
ea true and full Inventary : 

And the Adverſary may reprove 4 
object againſt this Inventary, although it 
has been doubted, whether he could do 
_ demanding his Oath upon it, that 

„ the Executor's Oath. 


Bud She at. 8 18. Sinall Sena, not exceeding 


lowedtheExe- ©... „ Shilings, ſhall be allowed the 


cutor u hi 
e O * E-xCcutor on Account upon his own. 


Oath: | 
And an Allega ion from his Proctor 
(as he the Executor ſwore before to tlie 
Truth of the Account) that he cxpend- 


ed ſuch Sums is ſafhcient, without the 


Executor's appearing again, and {wear- 
ing that he did ſro: 
But if he divided fraudulently great 


Sums into ſmall Sums, he is not to be 


allowed them. 


Debts of the 8 rg. In charging Debts of bs Teſ- 
proved ary tator which he paid, he muſt prove that 
8 they were lawful Debts; which may be 


done by ſhewing the Bonds of Special 


ties, and proving them by one . 
5 5 an 


1 
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and full and true Payment by another C H AP. 
wann | XXXI. 

$ 20,*And the entire Expences he 
has been truly at in defending or proſe- 

curing any Law-fuit, on Account of the 

Teſtator, ſhall be allowed the Executor: 

but if he recovered Coſts he ſhall be 

charged with them: | 

But he ſhall prove that the Suits were 

commenced by proper Witneſſes; and 

what Sums thereon (above forty ſnil- 

lings) he cxpepded. » oh 


8 21, When Executors or Admini- Executors ob- 
ſtrators are cited to Account; or if they —_— REES 
. . . F niftrawt. 
be not cited, to avoid Diſturbances they 
may call the next of Kin in particular, 
and all others in general, (that are any 
Ways intereſted in the Goods of the 
Teltator) to appear on a certain Day to 
ſee a true and full Inventary of the Teſ- 
tator's Aﬀets given in; and an Account 
of their Adminiſtration rendered, Wit- 
neſſes produced, and ſo forth to defini- 
tive Sentence; with Intimation that if 
they do not appear, they will proceed in 
Penalty of their Contumacy. 
9 22, And (they not appearing) Pro- 
ceedings muſt be carried on (as before 
hh 


F 
: 


8 


— 


Teſtamentaty Caules. 


CH A P. in matrimonial Cauſes) in Penalty of 
XXXI. their Contumacy, 
2 


sentence forit. 8 23. And Sentence obtained this 


Way for a Plen& Adminiſtravit will pre- 
vent many particular Suits for an Ac- 


count ; as each Perſon any Way con- 


cerned before this Sentence (notwith- 


| ſtanding Sentence ina former Suit where 


he was not cited) might ſue; and will ſe- 


cure the Teſtimony of his Witnefles, if 


any of them be weak and infirm : For 


Proofs made and Acts. dene at the In- 


ſtance of a Party cannot hurt abicnt 
Perſons; for they may alſo ſue unleſ: 
generally cited as here laid down. 


$ 24. Minors concerned cannot be. 
prejudiced by this, but may call Execu- 


tors to account: Though it is the Opi- 
nion of ſome that Minors above ſeven 
Years may be called to conſtitute a Proc- 
tor; and to pray that Guardians or Cu- 
rators be aſſigned them; and that if they 


do not do ſo, all Acts in Pain of their 


Contumacy will be valid: 
And it is alſo held, that the Judge 
from his Office may aſſign Minors with- 
in ſeven Years of Age, glare and if 
he does, that the Acts done in their Pre- 


ſence are good. But Suære? 
aha Bet CHAP. 


Ve 
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a 


CHAP. XXXII. 
Of appornting Guardians to Miz. 
nors, and of Suits for Lega- 


nor under ſcven Years ; 
the Father, or next of Kin to faid Mi- 
ror, may appear, and alledge that ſuch 
a Will was made by ſuch a Perſon ;- 
and ſuch an one appointed Executor 
therein; and that ſuch a Legacy was 
left his Son, who is under ſeven Years 
of Age. ; 


15 SECT, I. 3 a Legacy be left a Mi- 


92. And that as he has not a Perſon Guardians for 

in Law to ſue, he implores the Office N 

of the Judge, and prays that Guardians 

be atligned him to proſecute a Suit a- 

gainſt ſuch Executor: And the Judge 

ſhall aſſign him the ſaid Father, or 

next of Kin, with one or two of the 
Proctors of the Court for Guardians. 


= 3- But if the Minor be above ſe- 
ven, he muſt appear perſonally, and 
C alledge 
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CHAP. 


XXXXII. 
— — 


Cauſe de- 


ſcribed. 


Teſtamentaty Canes, 


alledge as above; and pray that ſus 


and ſych Guardians be aſſigned _ 


And upon his living at a great 
tance from the Court, or upon d. 
Reaſons, the Judge may graut a . 
miſſion for that Purpoſe: 

Or the Minor may conſtitute a (pe- 
cial Proctor to pray that Guardians yo 
aſſigned him. 


$ 4. When Guardians are appointed, 
they may in Conſequence of that iſſuc 


Oitation againſt the Executor; and in 


the Beginning of the Libel the Cauſc i: 
to be deſcribed in this Manner: 


In the Name of God, Amen, Bciore 
you A. B. &c. The Party of J. C. a 


Minor, and Legatary in the Laſt Will 


and Teſtament of C. D. ſuing by E. J. 
his Guardian by this Court lawtuily 


conſtituted, againſt G. K. &c, 


9 9 And A particular Article is to be 


inſerted in the Libel, declaring that 


E. F. was lawtully affigned and made 
Guardian: And if he was conſtituted 

Guardian by Commiſſioners appointed 
for that Putpoſe, he ſhould, bejore 


Concluſion in the "Se; exhibit the 
on 


8 SAFS —— 
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Commiſſion and Afſigoation of him as C HAP. 
Guardian : XXXII. 


And formerly the Suit was inſtituted — 
in the Name of the Guardians. 


8 6. The Proctor, as he is to an- Proftor to in- 
ſwer for what Coſts are to be given a- ro mon him- 
againſt the Minor, if he be eaſt. in the 
Cauſe, ſhould take care to per ſufficient 
Security to mdemnify himſelE. 


& 7. If the Executor pays the Le- 
gacy, although the Guardian never pays 
the Minor, he is not to be troubled by 
the Minor any more; becauſe he paid 
it to the Perſon appointed by the Court 
to luc for, and to recover it; and the 
Judge ould take {utfictent caution from 
the Guardian before he appoiats him 


inch, 


98. And the cafe Way would be Legacy depo- 
tor the Executor (after he appears upon . 
the Citation) to depoſit the Legacy in 
Couct: And the 3 (before he gives 
it to the Guardian) ſhould get Security 
from bim that he will deliver i it to the 5 
— when of Age. . 


4 9. If two or a 883 have Oncoutof ma- 
bee 2A appointed to a Will, and they all 77 anus 


cited declining 
P'2 proved, to aniw -r. 


1 
? 
' 
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CHAP. 


Teſtamencary Cauſes, 


proved, and took the Execution of it up- 


XXXII. on them; then any one cited ſingly may 


LV except againſt anſwering, or defendin:; 
> the Cauſe, until they are all cited: Lhis 
ſhould be done before Conteſtation, - 


therwiſe he takes the Defence of the 


Cauſe upon himſelf. 


Survivor, and Legacies left by the firſt 


Legacy left by $ 11. If a Will. be ſuppreſſed, and 


8 ro. If any of them die, the Sur- 


i, oo 
vivor or Survivors are to he ſued ; and 


if they all die, the Executor of the laſt 


Teſtator (where there are Aſſets of ſuch 
Teſtator) ſhall be paid before thoſe let 
by the laſt; - . 


a Will ſuppref. Adminiſtration granted to the next of 


ſed. 


Kin; any Perſon that has a Legacy leſt 


him by that Will may ſue the Admini- 


ſtrator; and, libel that the Deceaſed 


made a Will; that Adminiſtration of 


Diſtribution 
among Lega- 


/ 


his Effects was granted to the Impug- 


nant, whereby he became poſſeſſed of 
all his Aﬀets: N 

And if he proves it (although the Will 
was never exhibited or proved beſore 


any Judge) he ſhall obtain. 


$ 12. The Debts, Funeral, and 


other Expenees of the Deceaſed ET 
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paid; if Effects ſufficient to pay the Le- C H A P. 
gacics do not remain, a Diſtribution is XXXII 
to be made among the Legatees in Pro W u Q 


portion to their Legacie: 

And Legacies in Kind are to be paid 
(if they remain after Debts) without any 
Reſpect to Legacies in general. 


$ 13. If Suit be inſtituted for a large 


Legacy in general, and Sentence be 
ziven for it, without the Intervention of 
any of the Legatees in general; and it 
be paid: The other Legatees cannot 
_ compel the Executor to pay them, or 


to make any Diſtribution. But Quære? 


$ 14. In Cauſes of Legacies the ſame Offers in Le- 
Offers may be made as in Cauſes of gacies. 


Tiithes *: For an Executor ſued for a 
Legacy of an hundred Pounds (having 


but ten after the Debts and Demands 
are paid) may offer that Sum; and al- 


ledge that he has no more, and that he 


has fully adminiſtered: If this be proved, 
and the Promovent refuſes it; he ſhall 
be condemned in Coſts. 5 


$ 15. If a Legacy in Kind be ſued Legaciesin - 


n = 


tor, he ſhall alledge (if he can pay it in 
e 


| - ® See Chap. 23. 
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CHAP. Kind, and it remains with him) that 


XXXII. he is ready to deliver it in any indiffer- 
. ent Place, to be appointed by the Jude: : 


But if it be deſtroyed, he ſhould Offer 
the Value. 
Tf he has altered, or bled Lega- 


cies in Kind, he may be puniſhed cano- 
nically for Violation of his Ozth : Be- 
cauſe ſuch Legacies ſhould be paid in 


Kind. 


5 $ 16, If A Teſtator = bound himſcif 
in any Sum to be paid after his Death, 


and that Sum be not paid; the Exccu- 


tor ſued may offer the Legacy upon this 


Condition, that the Legatee give him 


proper Caution to indemnify him from 


ſuch Demand ; and that (if he is obliged 
to pay it) he will refund a ratable Pro- 


portion of ſuch Legacy. 


917. And if the Legatee denies ſuch 
Bond or Sum to be due, the Exccutor 


mult prove it: And he may then depo- 
fit it with the 1 under the Con- 
ditions aforeſaid. 


8 18. If an Executor has only Bonds 


for deſperate Debts, or ſure Money, be 


may alledge (in order to prevent au N 


penſive Suit) that he will give up ach 
pn Bonds 


ere ed —— — 
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onde or Debts to the Legatee ſuing CH A P. 
him; and give a proper Authority to XXII. 


bim for recovering them: And if they 


ae tefuſed, and it cannot be proved 
that he had any other Aﬀets; he hall 
be diſmiſſed with his Cots cxpended 
| fince the Time the Offer was made. 


$ tg. But it is otherwiſe, if it be 
proved that he had any Aſſets at all, be- 
ics ſuch Bonds or Obligations: ; 
And if any Aſſets remain beſides, he 
ſhould ſupply the Expences attending 
the Recovery of ſuch Debts; or Proteſt, 


when the Offer is made, that he has no- 


thing to do ſo. 


— 


20. If there are not Goods ſuffi- Plus Admin: 


cient 16 pay the Legacy ſued for ; the 


lion that he has fully adminiſtered, and 
that there are not left Aſſets enough to 


pay the Legacy. 


$ 27, And he ſhall bring in an Ac- 
courit of his Adminiſtration, and exhi- 


bit a true Copy of the Inventary before 


given in by him; and, ſhall prove it 
from the Confeſſion of the Adverfary” 5 
Proctor; or by Witneſſes who ſaw it 
drawn, and atteſted by the Regiſter of 
P 4 the 


firaaut alledg- 
C ed before Con 


Lxccutor ſhall alledge before Conclu- cluſion. 


1 gee” — 1 


——— 
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CHAP. 


XXXII. 


Plene Aamini- 
rait after 
Sentence. 


Teſtamentary Cauſes. . 
the Court; or by a Scrutiny to have it 
comparcd with the original: other wiſe 
he ſhall be obliged to prove what Effects 
came to his Hands by proper Witnetlcs. 


$ 22, But the modern Practice is to 
exhibit a Copy of the Inventary before 
exhibited, with an Addition of what 
Goods came to his Hands, ſince it was 
exhivited upon the Oath of the Party: 
And if it appears that there was not ſuf- 
ficient to pay off the Legacies; it ies 
upon the Adverſary to prove that he re- 
ceived more Goods. 
$ 23. An Executor may plead Plené 
Auminiſtravit after Sentence is given to 
prevent Execution: But then he may be 
condemned in the Coſts expended 'uil 


that Time, and he muſt pay them before 


he is heard, . 


$ 24. Unleſs he was condemned in a 
Debt of the Teſtator in the fecular 
Court, not known to him, before Sen- 
tence paſſed; which leaves him not 
wherewithal to pay the Legacy ad- 
judged: And if he proves it, he ſhall 
not pay the Colts. RE 


$25 


Teſtamentary Cauſes, 


$ 25. But if it be proved that he CH Ap. 


knew 91 this Debt, he ſhall be con- XXXII. 
demned in the Coſts; his — that 


he did not know of this till after Con- 
cluſion; and his own Oath to it (if un- 
comroverted) will be ſufficient, 


$ 26. If an Executor pleads Plene 
Aminiſtrauit in the Beginning of a Suit 


for 2 Legacy, and ſhall exhibit his In- 
ventary, and Accompt; and the Le- 
oatce compels him to Juſtify and prove 


| it; if he does prove it, ſuch Legatce 


ſhall be condemned in Colts. 


& 27, Becauſe he had or might have 


had Time ſufficient to ſearch out the 
Truth, by enquiring of the Creditors 
mentioned in the Account: but if he 


does not compel the Executor to prove 
it, he ſhall pay no Coſts. 


The End of the W Cauſes. 


CHAP, 


Defamatozy Cauſes 


CHAP. xXXXIII 


IS, Defamatory Cauſes. 


Mid Cauſes onen. To. Auſesof Defamalic Bare 
„ ,, mix'd Cauſes, that is, 
parth n and partly Civil: And 

are allo Plenary 3 but by a Statute 
orce in this Kingdom, the - at 
the Motion of either OY may proc ced 


in a ene y Way 9. 


Suit 8 2 62 „Suit ſhould - inc for - 


within a Year. Dcfamatory Words within a Year aber 
they were ſpoken, other wiſe no AC..on 
will lie, particularly if within that 
Time the Parties bchaved familiar!; „ 


gether. 


8 7. And this Exception of Ye«!'s 
lapſing ſince the Words were ſp: ken 
ſhould be made before Concluſion in 
the Caute, although it is held that it 


may be 5 after Concluſion at the 
| Time 


— * 
H 


* 6 George I. c. 6, 


Cat 
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Time of Information: And it is proved C H AP. 
' by referring to the Libel, and the Proofs WAI. 


in the Cauſe. 5 Dn 


But this Exception will not — 
hold, if the Party had no Knowledge chere was no 
of the Words, by his being out of the — of 
Kingdom, or in ſome Part of it, remote e 
from the Place where the Words were 


ſpoken: And that he makes this appear. 


& 5. As tens 18 Conſtitution in bene. ex- 
Lyndiwosd, whereby all are excommu- 
ed iþfo fatto, "wha maliciouſly de- OR 
fame any one, ſo that he is injured in 
Character among ſerious and good 
Men; and ſo that Canonical Purgation 
might be enjoined him. 


$ 6. Although a Year ba kaſd 
fince the Words were ſpoken ; yet he 
may be convened by the Promovent's 
aledging this Conſtitution, and that by 
it Sentence of Excommunication is pro- 
nounced upon the Impugnant; and the. 
Promovent ſhould pray that it be pro- 
nounced that the Impugnact has fallen 
into ſuch Sentence. 
9 7. For Sentence of Excommuni- 
cation affects the Party from the "i 
| the 


320 


Office pro- 
moted. 


Defamatoꝛy Cauſes. 
CH A P. the Words were ſpoken ; and Sentcnce 
XXXIII. pronounced by the Judge is only dec}; 
CY ratory of the Fact. . 


$ 8. But as in all other Cauſes, in 
which Sentence of Excommunication is 


many by Law upon eny Perſon. 


he Party Agent does not inſtitute a Suit 
in his own Name directly, but promotes 


the Office of the Judge; fo the proper- 


eſt Way would be in this Caſe, to carry 


on the Suit at the Promotion of the 


Party injured. 


8 9. When Suit is for a Defamatory 
Libel written and publiſhed againſt any 
one, a particular Article (beſides the 
general one) is to be added, that the 
Impugnant wrote and publiſhed, or pro- 
cured to be written, and publiſhed a 
certain infamous and Defamatory Libel 
containing ſuch and ſuch Defamatory 


Words, and here the Words are to be 


inſerted in the Libel : 8 | 
Or, if the Promovent has a true Copy 
of it, he may annex it to the Libel; 


and in this Caſe (if it be proved) the Pu- 
niſhment ſhould be greater, than it the 
Words were only ſpoken, 


$ 10, 


as. fac —y . 


Defamatoꝛy Caules, 


5 10. If Exceptions containing ſpi- 
ritual Crimes, or ſuch Defamatory 
Words as will bear an Action in the 


211 
CHAP. 


XXXIII. 
— 


Exceptions 
containingSpi- 


Spiritual Court, be given in againſt ritual Crimes, 


Witneſſes in this or any other Spiritual 
Cauſe; if any ſuch Crimes be not 
proved, the Party injured may ſue the 
Party propounding ſuch Exceptions in a 
| Canſe of Defamation ; notwithſtanding 

ſuch Party proteſted at the Time they 


were given in, that he gave them only 


for his Defence, not. with an Intention 
to defame ſuch Witneſs, 


F 11. And here the following Arti- Articles to be 
cles are to be inſerted in the Libel, That inſerted in the 


the Promovent was produced as a Wit- 
neſs on ſuch a Day, in ſuch a Year, in 
ſuch a Cauſe between ſuch and ſuch Per- 
lons in this Court, (or if not in this 
Court, the proper Court is to be ſpeci- 
hed) and that he was ſworn and exa- 


mined, as may appear from the Acts of 


the Caurt. 


$ 12. And that the Impugnant (the 


Party apainſt whom he was produced) 


exhibited Exceptions, or rather a Defa- 
matory Libel againſt him ; in one of the 
olitions of which the following Words 

| | were 


Libel. 


B 


oe ADS or Wn. rol DES 9 PREP 
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CHAP. 


XXXIII. 


Original Ex- 
ceptions exhi 
bited, 


and Exceptions aforeſaid are to be exli- 


Defamatozy Canſes, 
were contained, (here the Words to be 
ſpecified) and that the Impugnant failed 
in Proof of ſuch Exceptions, &c. 


$ 13. And in this Cauſe the Wit- 


neſs's Proctor, when Probatory Terms 


are aſſigned, ſhall exhibit the Act; and 
the original Exceptions judicially given 
in the Cauſe alledged, and at the lime 
before ſpecified, by referring himſclf to 
the Acts and the Regiſter of the Court. 


$ 14. And the Impugnant if he 
proved his Exceptions ſhall alledge that 
he did ſo; and ſhall prove it by exhivit- 


ing the Acts and Depoſitions of the Wit- 


neſſes produced on fuch Exceptions: 

And although he did not prove them 
in the fu ſt Inftance, he may prove them 
in the ſecond. RR 


$ 15. If the Exceptions were not ex- 
hibited in the fame Court, then the Acts 


bited under the Hand of the Regiſter of 
the Judge before whom they werc ex- 


hibited, or by ſome publick Inſtrument 


under Seal of the Judge, and ſigned by 


the Regiſter: 


And if it be denied that fuch Excep- 
tions were given, it muſt be proved b 


the 


11 
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the Regiſter of the Court in which they CH A P.) 
were exhibited, or by a Scrutiny. VXXXIII. 
—— 
8 16. A Proctor giving ſuch Exoep- Proctor to be 
tions in the Name of his Client is to be e : 
ſucd perſonally ; ſo that he ſhould be - ys 


_ cautious how he gives in ſuch * 
tions: 


* 


$ 17. And it is a Doubt whether 
the Exceptions proved in the Abſence 
of the Witneſs be ſufficient to defend 
the Excipient, or whether ſuch Proof 
be good ? 

f iowever the Party may except * 
the VWeitneſſes proving the Exceptions, 
and invalidate their FTeſtimony, whether 
ny were before excepted againſt, or 

t, by the Party they were OY 3 
PR RL againſt. 


\ 19. If the 8 alſo An Impugnant re- 
the Impugnant, he may be reconvened, convened. 
in the ſame Cauſe by the Impugnant, 
(ho although no Citation preceded ; 
for ere there is no Neceſliry for obe) 
nf give in his Libel againſt him. py 


9 19. And 3 muſt * IO 
ther in Conteſtation of Suit, and p- 


ing g the lame l Term, Sc. mw 
1 
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C HAP. if both are proved Defamers, thicre 
XXIII. muſt be a Compenſation of Penance 


Sentence. 


Penance. 


Defamatozy Cauſes. 


and Coſts : That is, no Penance or 
Coſts {hall be inflicted on either: Yet 


the Judge at Diſcretion may puniſh 


them from his meer Office. 


$ 20, Sentences in this are executed 


as in other Cauſes; and now in the 


very Sentence it is to be decreed that 
Penance be effectually enjoined the Im- 
pugnant; and after in Preſence of the 
Party or his Proctor, the Manner of 
performing the Penance directed by the 
Judge is inſerted in the Acts of Court; 


and a Schedule of it to be conceived by 


the Regiſter. 


F 2r. And if the Party be preſent, 
he is to be admoniſhed perſonally ; if 
not a Monition goes againſt him to ex- 
tract ſuch Schedule of Penance, and to 

rform it; and to certify the Perform- 


ance of it by ſuch a Day certain. 


$ 22. And alſo to pay the Coſts taxcd, 
within a certain Time appointed, after 
the Monition is ſerved upon him ; un- 
der Penalty of Excommunication from 
that Time pronqunced upon him in 
Default, &c. | e 


- R - 23. 8 
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8 C HAP. 
$ 2 3. And the Penance ſhould be XXXIII. 

adequate to the Crime, and the Con- 
dition of the injured Party; and in a 2 to 
publick Place, or in the Pariſh-Churcgßn 
of the Party, if the Words were ſpoken 
publickly; and the Performance of it is 
to be certified by the Miniſter and the 
Perſons preſent. 

Here the Criminal is not to be cover- 
ed with a white Sheet, as for the greater 
Crimes thoſe of Adultery „c. 

And the ſame Method is to be ob- 
ſerved in enjoining and exacting Penance 
in criminal Cauſes. 


, 
= 


The End of the Defamatory Cauſes. | 
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Provoking to a 


Superior 
| Judge. 


— 


Ot Pzovocations 


C HAP. XXXIV. 


Of Provoking from, and refufins 


the Judge. 


SECT. 1. JF in any Cauſes of Cor- 
| | rection, either at the 
meer Office, or where the Office of che 
Judge is promoted; or in a Cauſe con- 
cerning the Title of a Clerk to his Be- 
nefice: The Party ſuſpects the judge 
before whom he is to be convened of 
Partiality, or Want of Integrity; be- 


cauſe he is his Enemy, or a Kinſman 


to his Antagoniſt; or becauſe ſome Diſ- 
putes ſubſiſt between him and the Judge, 
or for other Reaſons. | 


| 


$ 2. In ſuch Caſe he may provoke 
from him to a Superior Judge ; as from 
the Archdeacon to the Ordinary; or 
from him to the Archbiſhop of the Pro- 
vince; and ſubmit his State, Reputation 
and Subſtance to the Tuition and Pro- 


tection of that ſuperior Judge. 


83. 


C 
$& 3. And the Party provoking ſhould XXXIV. 
particularly ſpecify the Reaſons and Cauſes —>>— 
of his Provocation; as in Appeals from 12 {pecify the 


: : Reatons, and 
Grievances, the Grievances mult be ſpe- intimate the 


| cified . Provocation, 


And before he is cited to appear 
- ſhould intimate ſuch Provocation to the 
judge; otherwiſe it is of no Force. 


84. And after the Judge is acquainted 
with the Provocation, he is to ſtop Pro- 
ceedings, otherwiſe all Acts done are 
nuil, and of no Efficacy. 


S8 5. And for the greater Security, Citation and 
the Party may apply to the Superior Inhibition. 
Judge to intimate to the Inferior, that 

he has admitted the Provocation; and 

pray that Citation and Inhibition be de- 

creed againſt the Judge provoked from. 


$ 6. It is doubted by ſome whether 
the Party can provoke after Citation be 
decreed againſt him; or he be cited by 
publick Edict? 


97. And it is held by others, that if 
Citation was decreed in his Abſence, 
but not perſonally ſerved before he pro- 
voked to a ſuperior Judge, and before 
„„ ſuch 
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C HA P. ſuch Judge admitted his Provocation 
XXXIV. and if he be cited to appear before he in- 


— 


Proſecuting 
Provocation. 


Recuſation of 
a Judge, 


tion, and ſhews ſufficient Cauſes for it; 
the Judge compelling him to it, is to 


or an indifferent Judge to him. 


Of P2ovorations 


timated it to the Judge he provoked 
from; on the Day he appears he may 
intimate ſuch Provocation, and it is 
valid. 


$ 8. The Judge may appear per ſon- 
ally, or by his Proctor, and obtain 
Decree for the Party to proſecute ſuch 
Provocation : And if he does not proſe- 
cute it, and ſhew ſufficient Reaſons tor 
provoking before the Judge to whom he 
provoked ; he is to be condemned in the 
Coſts, and remitted to the Judge he 
provoked from. | 


$ 9. But if he juſtifies his Provoca- 


be condemned in Coſts: And it is to 
be pronounced that he juſtly provoked, 
and that ſuch Judge is not a competent, 


$ 10. A Perſon convened before a 
Judge ſuſpected by him, may give a 
Recuſation in Writing, containing the 
Cauſes of his refuſing the Judge, and 
referring ſuch Cauſes to Arbiters. 


8 11. 
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8 CHAT 

$ 11, And two or three ſhall be XXXIV. 
named Arbiters on both Sides, upon CVS 
whoſe Judgment and- Report the Recu- Arbitersot the 
ſation ſhall be confirmed or annulled : 
And if the Judge proceeds without 
having Arbiters appointed on both Sides, 
nd waiting their Deciſion, all is null, 
a: there is a juſt Cauſe of Appeal. 


$ 12. But Quzre, whether the Ar- 
biters ſo appointed become by Law 
adges of the Recuſation? or whether 
the Judge refuſed, or his Superior, ſhall 
vive them their Authority to determine 
vpon the Recuſation ? 


N CHAP. 


— 
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1 
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C H A P. XXXV, 
Of obtaining a Double Quarrel 
in ſtead of Appealing. 
SECT» I. F a Judge delays to prove 


| 1 a Will, or to give Admi- 
niſtration to the next of Kin; or to re- 


voke an Adminiſtration given contrary 


to Law; or if he refuſes and delays to 
give Sentence after Concluſion and Ju- 
formation in the Cauſe; or to admit a 


concluſive Matter, or Allegation; and 


puts it off ſeveral Times under Pretence 
of hearing his Pleaſure, and taking Time 
to deliberate upon it: 


Double Quar- 5 2, In theſe Caſes or the like, the 


nc 7 Par ty injured may proceed againſt him 


ceſſively prayed to do his Duty) before a 


Superior Judge by Way of Double 


Quarrel. 


Reſcript. $ 3. And the Judge befose whom 
| the Complaint is made, ſhall fend a Re- 


him 


ſcript to the Inferior Judge, directing 


(after he has been three Court-days ſuc- 
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him to pronounce Sentence, admit ſuch C H A P. 
Allegation, or to grant ſuch Admini- XXXV. 
ſtration (as the Caſe is) within a certain > 
Time; or to appear an ſuch a Day after 
to ſhew Cauſe, Sc. why the Right of 
Proceeding in ſuch Cauſe, on Account 
of his Negligence, ſhould not devolve 
to the Judge granting the Reſcript : 
And you are to proceed then as in 
Double Quarrels *, | 


$ 4. And the juriſdiction of the Monitien for 


1 . tranſmitting | 
judge of the Quarrel being pronounced the Procced. 


tor; and that they proceed according ings. 
to the Form and T'enor of what paſſed, 
and was acted in the Cauſe; a Moni- 
tion is to be ifſued for tranſmitting the 
Proceedings ; and a Citation againlt the 
Adverſary to appear to ſee further Pro- 
ccedings in the Cauſe, &c. 


y 5. And if the Judge complained Inimation a. 
of, or Regiſter will not tranſmit the Faintehe Ad. 
Proceedings they are to be excommunt- 
cated: And to cut off all Delay that 
might attend excommunicating the Ad. 
verfary, if he will not appear; an In- 
timation ſhould be inſerted in the Cita- 
tion againſt him, that if he does not ap- 

"0% -» an 


* Sce Chap. 19. 


232 Of Double Quarrels. 

C HA P. pear, the Judge will proceed in tlie 
XXXV. Cauſe in Penalty of his Contumacy. 

| 56. And this Method of Proceed- 

ing by Complaint may probably prove 

the leſs expenſive :. For the Proceeding: 

need not be tranſmitted, if the Judge 

complained of acts agreeably to the Rc- 


ſcript. 8 


= Appeals. 1 


_ reer * * — 


CH AP. XXXVI 


SECT. I. y þ HE Order of Appeals order of Ap- 
1 is this, firſt from the peals. 

Archdeacon to the Ordinary of the Di- 

oceſe; from him to the Archbiſhop of 

che Province, and from him to the King | 

in Chancery, who ſhall appoint Dele- | 

gates to hear and determine the Appeal; | 
and becauſe the Statute taking away the 

Pope's Power conferred all that he had, 

upon the King, he may now grant a 

Commiſſion ad Revidendum, as the Pope 

uſed the ſame Priviledge, 


Of Ap peals from Grievances. 


' $ 2. Appeals are two-fold, either Appeals two. 
from Grievances, or from Definitive fold. 
Sentences; Grievances ariſe in the Cauſe 

before Definitive Sentences, as from re- 

jecting Witneſſes to be by Law admit- 

ted; or a defenſive Matter; or a con- 
cluſive Allegation ; or admitting thoſe | | 

not to be admitted; or the like. 


831 


\ 


— 


234 Appeals. 

CHAP 5 3, In Appeals from Grievances, 
XXXVI.* the Grievances you. appeal from are 0 
=» Si ng be expreſsly and particularly ſpecific : 
be ſpecified. to For it is act ſufficient to — that the Party 

produced ſuch Witneſſe 
Judge refuſed to admit; or gave ſuch 
concluſive Matter which the Judge re- 


jected; but the Names of the Witneiles, 


os, Sc. and the Contents of the Matter re- 
jected are to be inſerted in the Appeal: 
And ſo in the like Appeals, DP 


To be made 
in Writing. 
may be more fully and plainly expreſſed 
that Way, than if made at the Acts) 
and interpoſed within ten Days atter 


Sentence before the Judge, who pro- 


nounced the Sentence, if he can be come 


at; if not before a Notary Publick, and 
proper Witneſſes, | | 


| And ne, ? 5. For it is doubted by ſome whe- 


n ther the Statute that allows fifteen Days 
for Appealing takes Place here? or only 
in Appeals from definitive Sentences, or 
ſych Grievances, or Decrees that have 
the Force of Definitive Sentences? and 
the Time for appealing by the Civil 
Law is ten Days : - 


s, which the 


& 4. And all Appeals from Grievances 
ought to be made in Writing (as they 


But | 


Appeals, 235 
But this Doubt ſcems not to be well CH AP. 
grounded. XXXVI. 

5 6. In Appeals for rejecting an Al- In Appeals 
legation or Defenſive Matter, it is not _— of 
ſufficient particularly to ſpecify the Con- jegted to b 
tents of it; but the Contents muſt be proved. 
proved by the Appellant, otherwiſe he 


will fail in the Cauſe. 


8 7. For it is to be preſumed in Fa- 

vour of the Judge from whom, that 
Matter was propounded to give De- 
lay, and that the Party could not prove 
the Contents of it. 1 


$ 8. But if at the Time he offered 
ſuch Matter, he alledges and ſwears that 
he does not offer it to give Delay, but 
that he believes he can prove it; and 
that he is now prepared, and has his 
Wimeſſes ready to prove it: Although 
the Appellant does not prove it in the 
Appeal, yet notwithſtanding he ſhall 


obtain. | 


9 9. If in the Matter rejected there The Caſe 

are any Acticles not to be admitted by 5 are 
Law, ſuch as are foreign to the Cauſe, 1 
or were before propounded; on which to be admitted 
Witneſſes were produced, ſworn and by Law. 


Examined ; 


245 . - Appeals. 


| CHAP. examined; Publication of their Depo- 


XXX VA. ſitions make. and thoſe known and 
— — .karned by the Adverſary ; or ſuch as 
are contrary to thoſe before propounded : 
And although you prove them; yet the 
Judge of the Appeal ſhould not admit 
thoſe, but the other Articles pertinent 
to the Cauſe : 
And the Appellant here is to be con- 
| demned in the Coſts, or at leaſt ſhould 
get but moderate Coſts from his Advcr- 
| ſary. 


$ 10. For in doubtful Matters the 
Judge is to be favoured: And it is to be 
preſumed that the Judge from whom 
rejected ſuch Allegation on Account of 
thoſe unlawful Articles; or that he re- 
jected only thoſe Articles that were not 
0 be admitted. 


$ Ix. But this 1 is a 8 „ 


the Appellat by praying that che whole 
Allegation be rejected, nor aſſenting 
that Ihe legal Poſitions be admitted 
ſeems to be in Mald Fide; 


And Proctors (for the greater Secu- 


rity) ſhould: not inſert ſuch Poſitions, 
or thoſe they have any Doubt or Suſpi- 
cion of in the * or Appeal. 


9 12. 


cula 
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CHAP. 

g 12. Every Perſon unjuſtly excom- XXXVI. 

municated from a falſe Certificate, maỹÿ/ 

object againſt it before the Judge ex- We nv 

communicating him; or may appeal to ,\nicaton. 
the Superior Judge : And if he juſtifies 
his Appeal, and proves the Certificate 
to be falſe, the Adverſary ſhall be con- 
demned in the whole Coſts of the Ap- 
peal, and unjuſt Excommunication : 
And the principal Cauſe ſhall be proſe- 

cuted before the Judge of the Appeal. 


© 12. And it is the ſafeſt Way to 
proceed thus by Appeal; if the Judge 
from whom be in any Reſpect ſuſpected 
by the Party Appellant. 


14. After Concluſion and Infor- Delegates not 
mation in the Cauſe before the Arch- to be applied 

biſhop or his Commiſſary; if they delay GE . 
to pronounce Sentence, although a rel. 
Term to hear Sentence was often aſ- 
ſigned: The Party aggrieved may ap- 
pral o the Delegates: but they cannot 
Ve applied to by Way of Complaint. or 
Double Quarrel. 


d ! 5. In Appeals: from immoderate Appeals from, 
Taxations, the Appellant ſhould parti- immoderae 
cularly declare; and deduct the Exceſs W 
1 be 
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Appeals. 


C HA P. he complains of from the Coſts taxed 
XXXVI. againſt him; and in his Appeal ſpecity 
CY > the Coſts. which by Law ſhould be al- 


Exceſſive Coſts 
for expediting 
a Commiſſion 
proved. 


located; and beſides, the whole Sche- 
dule of Coſts taxed againſt him ſhould 


be mentioned in the Appeal : For in it 
are contained as well the juſt as exceſ- 


five Coſts. 


16. And as it would be too pro- 


ux to inſert both Schedules, that is, the 


Schedule of Coſts taxed by the Judge 


from whom ; and the-Schedule of legal 


Coſts which he ſhould tax, in the Ap- 
peal and Inhibition; it would bc les 


' inconvenient to annex them to the Ap- 


peal, in ſuch Words as theſe, as appears 
from the <chedules hereunto annexed, 


which the aforeſaid Party or Proctor 


wills and prays to be accounted as here 


read and inſerted. : 


And a Schedule of the Exceſs in the 
Coſts ſhould be annexed in the ſame 
Manner; or the Exceſs particularly ſpe- 
cified in the Appeal. 


58 17. If exceſſive Coſts be allocated 
for expediting a Commiſſion ; the No- 
tary Publick aſſumed to expedite ſuch 
Commiſſion ſhould be produced to prove 
the Exceſs. 5 


8 18. 
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| 35 e 
$ 18. If an exceſſive Sum be taxed XXXVI. 
23 given to Commiſſioners for their 
Trouble, or to Witneſſes for their Via- 
tica; and other Expences attending 
Witneſſes and Commiſſioners, as for 
their Diet and the like; the Commiſ- 
ſioners and Witneſſes, as well as the 
Perſons in whoſe Houſes they were en- 
tertaĩ ned, ſnould be produced and ex- 
azmined. | 5 
919. If a greater Sum be taxed for For Examina- 
the Examination of Witneſſes, Copies 2 2 
of their Depoſitions or Proctor's Fees 
and the like, than from the Stile of the 
Court or the Table of Fees is due: The 
Stile of the Court, or the Table of Fees, 
and the Sums due by ſuch Stile or Ta- 
ble are to be alledged and proved by the 
Appellant. 5 


$ 20. If Coſts be demanded for: the For Fees of 

Examination of more Witneſſes, and Bacdotte and 
A f 3 roctor. 

their Depoſitions than were. examined; 

or for the Fees of Advocate and Proctor 

for any Time before Suit was com- 

mencecl; or during the Time that the 

Cauſe was under Compromiſe; the Ex- 

bels in this Caſe may be proved by the 

Acts | | 555 

$ 21, 
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CHAP. 8 > 
XXXVI. 8 21. And if Exceſs in any of the 
— above Caſes be proved; the Appellant 
ſhall obtain; and the: Appellat ſhall be 
condemned. in, the Coſts of the Appeal: 
But the Judge to, whom may allocate . 
and tax his juſt Coſts for the Appellat; 
un may compel the Appellant to pay 
them. 4 | | | 


Appeal from $ 22. If the Appeal was as well from 
e pete Definitive Sentence, as from the Taxa: 
as Taxation, tion of the Coſts, ' and the Judge pro- 
ceeding in both Cauſes reyerſes the Sen- 
tence of the Judge from whom, as to 
the principal Cauſe : The Appellat (ball | 
not obtain Coſts, but ſhall- be condemn- 
ed in the Coſts of the firſt Inſtance to the 
Appellant. 5 


1 


In Appealsin g 23. In all Appeals from Grievances, 
Cauſes of Cor- or from Sentence in Cauſes of Correc- 
dug Pema, tion, on Account of the Reyercuce end 
made a Party. Reſpect due to the Judge; he is not (00 
more than in Appeals in other Cauſes) 

made a Party in the Appeal; but on) 

the voluntary Promoter of his Office. 


The Jadge 8 24. But when the Proceedings are 
whom. tranſmitted, if it does not appear, that 
| the Grievances were committed at the 

Inſtance 
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Inſtance of the Party, but from the CH AP. 
meer Office of the — : The Appel XXXVI. 
lant may (after Conteſtation of Suit wit 
the Appellat) pray Citation againſt the 
Judge from whom; and (he appear ing) 
give in a new Libel, exhibit the Pro- 
ceedings, and proceed to I 


$ 2c, And if the Judge does not jut 
tify his Proceedings, Sentence is to be 
pronounced for abſolving the Appellant; 
and the Judge from whom to be con- 
demned in the Coſts: But if he juſtifies 
his Proceedings; the Cauſe is to be re- 
mitted to him, and the Appellant to be 
condemned in the Coſts. 


$ 26, But although the Grievance It not appear- 


does not appear to be inflited at the 15 I 
| ge 
Inſtance of the Appellat, from the Pro- „ 


ceedings tranſmitted; yet the Appellant ! may be proved 


to have pro- 


may prove that the Appellat' promoted moted the Of. 


the Office of the Judge from whom, fice. 
and inſtigated him to inflit the Ste 
ance: And if he does; he ſhall heal 
Sentence againſt both. 


927. In Appeals Gavin Sri rute Cauſes of 

you proceed in the ſame Manner, as in eee .. 
Appeals from Definitive Sentences ; for the Principal 
a Caute of Grievance follows the Nature Cauſe, 


; 5 of 


DN 


emerge een enen rob og nee re eeereen \ 
« A ” . * * 5s * 3 5 „ * 5 
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CH AP. of the Principal Cauſe ; for if the Prin- 

XXXVI. cipal Cauſe be plenary, ſo muſt the 
—— Cauſe of Appeal be: 


$ 28. But in Appeals from Grievances 
you cannot alledge Matters not alledged 
before, nor prove Matters not proved 
before; as in Appeals from Definitive 
Sentence it is held you may 
' Grievances { 29. For the Grievances are to be 
de prored a juſtified from the Acts of the judge 


from the Acts | = 
of the Judge from whom, unleſs they have been 


from whom omitted out of the Proceedings; or un- 
leſs the Regiſter 'would not inſcribe 


among the Acts the Petition of the Ap- 
pellant, as if he ſhould pray that ſuch 
and ſuch a Matter be admitted : Or un- 
leſs the Appeal be from Threats of the 
Judge judicially ſpoken. 8 


Caſes where S 30. Or unleſs it does not appear 
they cannot. from the Acts, that the Appellat, in a 


Cauſe of Correction, ſolicited the Judge 


to proceed, or promoted his Office. 


631. And in this Caſe to avoid Ex- 


pences it is thought by ſome to be the 


moſt prudent Way immediately to cite 
the judge from whom; and to make 


him a Party; for otherwiſe if you can- 
| | not 


— 


legal? 


r d ey Ee, e 


not directly prove that the Appellat pro- C H A P. 
moted the Office of the Judge; he ſhall XXXVI. 
be diſmiſſed with his Coſtes. wWoIu 


8 32. For it ſeems equitable that the Judge if, and 
Judge be made a Party, for he ſhould 1 pan e be 
not commit Injuſtice; and although an 2 
unjuſt Thing be petitioned for, yet he 
ſhould decree what is right: And if the 
Appellant proves his Intention he ſhall 
obtain Sentence with his Coſts. 
$ 33. But it is doubted whether the 
Judge in Caſes of voluntary Promotion 
is to be made a Party in the Appeal; 
But where he proceeds from his meer 
Otfice, it is held that he and his neceſ- 
{ary Promoter are to be made Parties, 
and the Appeal proſecuted againſt both? 
But Qzære, whether this would not in- 
timidate the Decke from doing his 
Duty? And therefore, whether it be 


$ 34. If the Appellant has juſtified Upon Appeals 
the Appeal, the Appellat (if he was 3 
Promovent in the firſt Inſtance) 1s D 
obliged to proſecute the principal Cauſe ccd in the 
belore the Judge to whom: Otherwiſe Eaugt | 
the Appellant ſhall be diſmiſſed from I 
the principal Cauſe with his Coſts. 1 | 

* 8 | 


2 — 
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CHAP. $ 35. If the Appellat thinks that the 
XXXVI. Appellant juſily appealed to prevent De- 
lay and Expence Le ſhould confeſs the 


Grievance; conſent that they proceed in 


the principal Cauſe, and offer the Colts 
already expended : For the Appellant is 
not obliged to proceed, unleſs his Coſts 
upon that Cauſe of Grievance be paid. 


TheAppellant § 36. And when the Coſts are paid, 
when to con- the Appellant is to proceed: And if thc 
ſent to the ; . f 

Jedge, and to Appellat was Promovent in the firſt Iu- 
Proceed in the ſtance, he may proceed, although it be 


019g 1 againſt the Conſent of the Appellam, 
becauſe the Appellant conſented to the 


Judge. 
8 37. If in a Matrimonial Cauſc the | 


Impugnant conſcious of the Contract al- 
ledged, and knowing that his Advciſary 
can prove it, to load him with Expences, 
and to keep off Sentence as long as he can, 
appeals from a Grievance, when per- 
haps none was inflicted. 


$ 38. Or, if in a Cauſe of Subſtrac- 
tion of a Legacy the Impugnant «does 
the ſame, when perhaps it is a large and 
valuable Legacy, and even with the In- 
tereſt accruing from it, he may defray 
the Expences of the Suit. 
53 9 39. 
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5 CHAP 
5 39. In ſuch Caſes the Appellat (as XXXVI. 
ſoon as the Inhibition is returned) may —— 
conſent to the Judge, and proceed in 
the principal Cauſe : And the Appellant 
ſhall be compelled to procecd likewiſe. 


$ 40, But 'the Appellant may (if Cauſe of 
he thinks he had a, juſt Cauſe for ap- ee 0 
pealing) proceed in the Appeal from the cuted. 
Grievance, and if he juſtifies his Appeal, 
and proves the Grievance ; he ſhall ob- 
tain Sentence in ſaid Cauſe with his = ö 
Coſts: But if he fails, he ſhall be con- | 4 


demned in Coſts to his Adverſary. 


$ 41. Or the Appellat (if he is ad- 
viſed that the Appellant bad no · Cauſe 
for appealing) may compel him to pro- 
cced in that Cauſe; and if he will not 
proceed, he ſhall be condemned in the 
Colts made in the Cauſe of Appeal 
tom the Grievance. 


Re CHAP. 


Action againſt SECT. I, 
Proctor for not | 
appealing. 


Appeals 


Appeal Viva 
F ice. | 


leet 
* . : . - 7 N K * "IT 


CH A P. XXXVI. 
Of Appeals from Definitive 


Sentence. 


HE Proctor ſhould ap- 
| peal from Definitive 
Sentence, unleſs his Client fignify the 
contrary to him : For if he does not an 
Action will lie for his Client againſt 
him. 


$ 2. At the Time Sentence is pro- 
nounced, the Proctor againſt whom it 


is prohopnced may appeal Viud Voce at 


the Acts, ſaying that he diſſents to the 
pronouncing ſuch Sentence, and proteſs 
againſt the Nullity of the ſame. 


$ 3. And that he appeals from it as 
null, invalid, and unjuſt to the Arch- 
biſhop, or the King in Chancery, ac- 
cording to the Nature of the Court in 
which the Cauſe was proſecuted ; and 
prays that Apoſtles be given, and deli- 
vered with Effect to him and his Client, 
and that, three Times ſeverally and 
moſt earnclily ; and that he principaliy 
. | com- 


nes — ——— . > 
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complains of the Nullity of ſaid Sen- C H AP. 
tence; and requires the Regiſter to form XXXVII. 
a publick Inſtrument upon his Appeal ——>— 
then interpoſed, and the Witneſſes there | 
preſent to give their Teſtimony thereto, 


$ 4. The Names of the Witneſſes Names of fer. 
. | ons preſent 
preſent upon pronouncing any Sentence upon pro- 
ſhould be written by the Regiſter among nouncing Sen- 
the Acts: and at the Time of appealing 3 _ 
Apoſtles muſt be prayed, otherwiſe the 


Appeal 1s null. 


4 


5 5. Apoſtles are dimiſſory Letters Apoſtles. 
ſent by the Judge from whom, to the. 
judge to whom the Appea] was made ; 
and inſtead of Apoſtles the Acts and 
che whole Proceedings in the Cauſe ate 


ſent. 


$ 6.. If Sentence be pronounced in a Caſes wherein 
Matrimonial Cauſe againſt the Pro- kar. 
movent, ſo that the Impugnant is freed 
trom his Suit, and may immediately 
marcy elſewhere : Or if Suit be between 
two Clerks for Inſtitution to the ſame 
Living, and Sentence be given for one, 
who may get. himſelf inſtituted within 
the Time indulged by Law to ap- 
peal: Or if a Will is conteſted, and 
Sentence be pronounced for it; or if 
| R 4 Suit 


— 
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| C HAP. Suit be for an Adminiſtration, and it be 
XXXVII. committed to one of the Litigants: 


Debts. 


1 ſhould appeal immediately, when Sen- 

tence is pronounced at the Acts: And 

then nothing can lawfully be done to his 
Diſadvantage by his Adverſary. 


: 88. For Perſons ſolemnizing Mar- 
riage aſter that, may be ſequeſtered, and 
puniſhed. by the Judge of the Appeal 


for Contempt: And the Inſtitution then 


of a Clerk, knowing the Appeal, is to be 
revoked ; and the Appellant poſſcſſing 
Goods of the Teſtator may keep them: 
And Debtors of the Deceaſed cannot be 
ſued; but may uſe the Benefit of the 


Appeal. 
| By Apreal 8 9 For by the Appeal the whole 


eee fuſ- Effect and Force of the Sentence is ſuſ- 
me pended, until the Appeal be finiſhed : 


And where there is an Appeal at the 
Acts immediately, the Adverſary cat” 


not pretend Ignorance of it. 
Ss : 1 9 10. 


W 


The Executor or Adminiſtrator may 
within the Time for appealing poſi*' 
himſelf of the Goods of the Deceaſed, 
and alienate them, and releaſe his 


$ 7. In any of theſe Caſes the Party : 
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. CHAP. 
$ 10. At the Time the Appeal is in- XXXVIL 
terpoſed, and Apoſtles are prayed, the Jy 
Judge aſſigns him inſtead of Apoſtles e 
the whole Proceedings: And at the Pe- ſigned inſtead 
tition of the Adverſary ſhall aſſign him of Apoitles. 
certain competent Terms to proſecute 
the Appeal, which are uſually a Month, . 
and to certify the Proſecution of it. 
And nothing during ſuch Terms ſhall Terms to cer- 
be attempted, or done to the Prejudice uy —— 
ol the Appellant. 1 ö 


$ 11, If any one has appealed at the Term of Law | 
Acts, and prayed Apoſtles to be given 3 ER = 28 | 
him, and the Judge has aſſigned the EN 1 
Term of the Law to receive ſuch 
Apottles ; the Appellant ſhould within 
thirty Days (to be reckoned from the 
very Time Sentence was pronounced to 
the very Time Apoſiles are to he de- 
| fired) go to the Place of Judgment; and 
if he can ſee the Judge, pray three 
Times ſeverally and moſt earneſtly that 
Apoſtles be aſſigned, and delivered to 
him: And if the Judge refuſes to give 
and will not aſſign Apoſtles, there is a 
jſt Cauſe of Nell... 


F 12. And if the Judge be not pre- 
lent, and the Appellant cannot ſee 
| | : him; 
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CH AP. him; he ſhould proteſt. before a Noa. 
XXXVII ry Publick and Witneſſes that (if he wa; 
AYR preſent) he is ready to pray Apoſtles 
irom ſaid judge. | 
And he ſhould then pray Apoſtics 
before the Notary Publick, and ihe 
Witneſſes, and require a publick Inſtru- 
ment to be made on the ſame, and 
the Witneſſes then preſent to teſtify it. 
And if Apoſtles are not prayed in the 
Manner aforeſaid; the Appellant (thous! 
he had a juſt Cauſe of Appeal) ſhall be 
calt in the Cauſe. - 


Inſtrument up- § 13. And as to found the Juriſdic- 
on ping 5: tion of the Judge of the Appeal, the 
poeee. 5 ** Appeliant ſhould before Concluſion in 
the Cauſe exhibit the Inſtrument of 
Appeal: So in this Caſe he ſhould ex- 
hibit the Inſtrument upon his praying 
Apoſtles, and his Proteſtation aforeſaid; 

otherwiſe he ſhall fail in the Cauſc. 


Appeal from 5. 14. If the Judge on the thirtictl 
— a we Day after Sentence is pronounced (as 11 
Ggnation of the Caſe before) ſhall aſſign you retu- 
3 tatory Apoſtles; that is, Letters con- 
f taining Reaſons why he refuſes you 
Apoſtles: or ſhall decree nothing up 

your Petition for Apoſtles: Althoug? 

you appealed from Definitive Sen- 

ey * tence; 


—_ 7 
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tence; yet to obtain Sentence in your C HAP. 
Appeal, you muſt appeal from ſuch XXXVII. 
Denial, or Aſſignation of refutatory /. 
Apoſtles. _ | | 


$15. And you can proſecute both Ap- 
peals together; and if you do not obtain 
in both, you may in one, that is, in 
the Appeal from denying you Apoſtles ; 
But you cannot obtain in the Appeai 
from Sentence, without appealing ak 
ſuch Denial, 


$ 16. If the Party againſt whom Caſes where it 

| Sentence is pronounced is afraid to ap- — 
peal immediately at the Acts; leaſt the immediately. 

Judge offended ſhould' aſſign him too 

ſhort a Time for proſecuting the Ap- 

peal, and certifying the Proſecution of 

it: Or in a Cauſe of Tithes, leſt he 

ſhouid immediately execute the Sen- 

tence with Regard to the Coſts *; or 

it he delays to have Time to acquaint 

his Client with the Sentence paſſed a- 

gainſt him; he ſhould at the Time Sen- 

tence is pronounced diſſent to ft as null 

and invalid, and proteſt to appeal with- 

in the Time allowed by Law. 


917. Or if it makes for his Party in Sentence 
any Degree, as abſolving him from the making for his 
| Coſts Party to be ac- 
| ONS, cepted ſo, far. 

* See Chap, 23. Sect, 19. 15 
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C H A P. Coſts, or Condemning the Party obtain. 


XXXVII. ing Sentence in the Coſts ; he ſhould 


accept it, as far as it makes for hi; 
Party: And as far as it makes againſt 


him, diſſent and proteſt againſt it's Nul- 
lity, and to appeal. 


Appeal SPIE 5 8 18. And afterwards he may appeal - 


1 Pub- within the proper Time before à No- 
ick. tary Publick in Writing 3 which Appeal 


the Proctor uſually exhibits afterwards 
before the Judge from whom, and pray: 


Apoſtles: 


Time for ap- $ 19. The Time for appealing lapſes 


pealing. only from the Time the Party knew 


Sentence paſſed ; for if Sentence paſſed 
in his Abſence (he not being moniſned 
to attend) * he may appeal fiftcen Days 


after he knew it; or complain of its 


Nullity to the fame Judge who pro- 
nounced it, or to a Superior. | 


Appeals from 8 20, You may appeal at the Acts 
Viud Voce from an Interlocutory, having 


Interlocuto- 


ries beſt in we ; 
Writing. the Force of a Definitive Sentence, or in 


Writing ; which laſt is the beſt Way, 
becauſe you can more fully and plain- 


ly declare the Fact, and ſpecily the 


Grievance. 
5 $21, 


* See Chap. 1 5. Sect. 3. 
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5 5 CHAP. 
g 21. And a Perſon moderately ſkil- XXXVII. 
| fed in Practice may draw a Libel from 
an Appeal in Writing : For a Libel in 
an Appeal from Grjevances ſhould be 
conformable to the Inhibition, and the 
Inhibition to the Appeal, for in it is 
contained the Tenor and Effect of the 
Appeal. V 


9 22. In an Appeal in Writing from Matters to be 
Definitive Sentence, if Sentence paſſed ſpecified 2 
again!t the Promovent ; the Appellant N 
| ſhould declare in the Appeal, that ſuch 
2 Judge in ſuch a Cauſe between ſuch 
and ſuch Perſons, read and promulged 
a pretended and Definitive Sentence a- 
gainſt A. the Promovent in ſaid Cauſe, 
in Favour of B. the Impugnant ; where- 
by the ſaid B. was diſmiſſed from the 
Suit of A. and A, condemned in the 
Colts made, and to be made on the Part 
of B.: And that the Judge aforeſaid 
pronounced ſuch Sentence, notwith- 
NY the ſaid A. had proved his 
Label 


$ 23. And if the Sentence is againſt 
the Impugnant, he ſhould ſpecify the 
Cauie, and the Judge as above: And 
ſhould declare that the ſaid judge con- 
demned 


XXXVII. 


— oft Suit, notwithſtanding the Promos ent 


Appeals left 
with a Notary 


Appeals. 
p. demned him, not only in the Legacy or 
Tithes, (as the Caſe is) but in the Coſts 


* 


failed in proving his Libel. 


$ 24. An Appeal when read and in- 
terpoſed before a Notary Publick, and 
ſigned by him has been often taken by 
the Proctor, and kept. by him, until 
there be a Neceſſity of exemplifying it 
in Form of a publick Inſtrument. 


236. 2 5. By which means there may be 
Additions to, or Subſtractions from it, 
to the Prejudice of the. Party Appcilat; 


which are not ſo likely to happen, if it 
be left with the Notary. 


526. And the Appellant might ſuffer 
likewiſe, if the Notary ſhould die be- 
fore a publick Inſtrument was formed 
on the Appeal; for unleſs the Appeal 
be found among the Papers of the No- 
tary, no ſuch Inſtrument can be form- 
ed. 


$ 27. And if it be found among his 
Papers, another Notary may form 3 
publick Inſtrument thereon, finding 
ſuch Papers faithfully kept, and the Ap- 
peal among them, and * r 
an 


Hand and Seal of the deceaſed Notary; C HA P. 
and he ſhall take down the Witneſſes XXXVII. 
that were preſent at finding the Appeal. 
who ſhall be named in ſuch Inſtrument, 
and this Inſtrument will be valid. _ 

Therefore it is the ſafer Method to 
leave the Appeal with the Notary. 


28. The Inſtrument is to be di- — 
rected to all Chriſtian People, to be bon ebe 
conceived in the Name of the Notary formed. 
Publick before whom the Contents of it 
were expedited; and the Vear, Month, 

Day and Place where they were expe- 
dited. 8 


8 29. Witneſſes are to be joined to it, 
their Names ſpecified, with their Places 
of Abode, that they may be found out, 
if there be any Diſpute about the Inſtru- 
ment; the Name, and Sirname of the 
Notary forming the Inſtrument; the Au- 
thority which made him a Notary, the 
Place he was born in to be inſerted in it, 
and the Seal of his Office to be annexed 
to it, that he may be known if there be 
more Notaries of the Name. , 


$ 30. And he ſhall teſtify at the 
End of the Inſtrument, that he was re- 


_ quired to form ſuch Inſtrument ; and that 
| the 
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CHAP, 
XXXVII, 
Oo 


Appen Is, 


the Witneſſes aforeſaid were alſo os 
quired to bear Witneſs of it. 


$ 31. And he ſhalt alſo make them 
ſign the original Appeal; that if there 


be any Doubt whether it was interpoſed, 


the Witneſſes ſeeing their Hand- -writing 


may remember it. 


And it it held that all theſe Particu- 


lars are neceſſary to make an Inſtru- 


Raſures or In- 
terlineations. 


ment on an Appeal authentick. 


932. If there be any Felice or Inter- 
lincationin any ſubſtantial Word of it, as 


the Namesof the Partics, the Days of the 
Year, or Month; or it the Notary is a Do- 


| meſtick or Relation of the Party, and not 
indifferent to both: If theſe hinge ap- 


car, and the Inſtrument be denied; it is 
not of itſelf of ſufficient Force or Credit, 
and therefore the interpoſing the Appeal 


maſt be proved by Witneſſes. 


$ 33, And with Reſpect to Raſures 
or e eee if * Notary atteſts 
at the End of the Inſtrument under his 
Hand, that they were made by himſclt, 
and known by him before the Inſtrument 


was ſigned and ſealed by him, if he be 


an honeſt and an indifferent Notary, it 
is ſufficient. | 
MAP. 


. 


6 — 


CC HA pP. XXXVIIL 


Of adhering to the Appeal, and 
proſecuting an Appeal from 
Part of the Sentence. 


SECT; . HEN there is an Ap- Ho to 
| peal from the whole Pre“ 
Sentence, the Appellat may adhere to 

the Appeal, and take the Advantage of 


it, although he himſelf did not appeal. : OY 


$ 2, As when the Judge did not 
condemn the Appellant in Coſts ; or if 
the Judge ought to condemn the Appel- 
lant in a greater Sum for Tithes, or 


Legacies from the very Proofs made be- 
fore him. | 


$ 3- If the Appellat adhering to the 
Appeal proves this beſore the Judge to 
whom; he ſhall obtain Sentence for 
that sum. : | 


5 4. But in Caſes where the Judge 
can condemn the Party obtaining Sen- 
tence in Coſts ; or abſolve the Adver- 


8 . 


erer 
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HAP. 


XXXVIII. 
—— 


Caſes where 
the Appellat 
cannot adhere. 


Appeals. 


ſary, againſt whom Sentence was pro- 


nounced from Coſts *; and the Appellant | 


appeals only from that, but acquieſces 
in the reſt of the Sentence : The Ap- 
pcllat cannot adhere to this Appeal. 


d 5. | Becauſe he acquieſced in the 


Sentence; but in ſuch Caſes, where the 
Appellant obtaining Sentence appeals, 
becauſe he was condemned in the 
Coſts ; or becauſe his Adverſary was 
abſolved from Coſts; the Appellat 


ſhould appeal from Definitive Sentence, 


and proſecute it. 


F 6. And it is ſufficient for the Ap- 


pellant to 22 that Sentence was pro- 


nounced him, and againſt his Ad- 
verſary, and that he appealed in proper 
Time for the Reaſons above; for from 


thence that general © Joncluſion follows, 
that the Vanquiſhed ſhall be condemned * 


in Coſts to the Victor. 


See Chap. 27. Sect. 32, 33, 34, 357 30. 
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CHAP. XXXIX. 


Of proſecuting Appeals. | 


SECT. 1. HEN an Appeal is in- Inhibition. 

terpoſed from Griev- 
ances, or from Definitive Sentence; an 
Inhibition is firſt to be obtained from 
the Judge to whom, in which a Cita- 
tion is inſerted for the Party Appcllat ; 
and he, the Judge from whom, and his 
Regiſter are to be inhibited, that they 
proceed no further to the Execution of 
the Sentence, nor do any Thing to the 
Prejudice of the Appellant, pending the 
Appeal, | 


$ 2. And the Inhibition is to be re- Return of In- 
turned to the Judge to whom; ard the hibition. 
Day on which the Judge and Party were 
inbibited, and the Appellat cited to an- 
ſwer in the Cauſe of Appeal is to be 
properly certified : And the Appellat 
not appearing is to be excommunicated, 
un Cauſes of the firſt Inſtance. 


y$ 2. At the Time Inhibitions are Monition fer 
raved, it 1 | 701m ttanſmitting 
Prayec, it is uſual to pray a Monition 5 


2 ä for ings. 


I 
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CHAP. 


XXXIX. 
— i, 


Appeals to the 
King in Chan 
oery. 
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Apen 


for tranſmitting the Proceedings of the 
Judge from whom; which Monition is 
frequently i in the ſame Inhibition. 


$ 4. All Appeals "ED Archbiſhops 
are made to the King in Chancery, and 
the Proctor for the Appellant ſhould 
conceive the Form of a Commiſſion, and 


intimate it to ſome Maſter in Chancciy 


appointed for that Purpoſe; together 


with the Inſtrument of Appeal (if the 


Appeal was extrajudicial before a No- 
tary Publick) ; or if the Appeal was at 
the Acts at the Time Sentence was 


pronounced; with a true Copy of the 
Act had and done before the judge from 
whom, ſubſcribed by the Writer of the 


Acts of ſuch Judge. 


§ 5. Becauſe the Maſter ſhall teſtify 


under his Hand the Day of exhibiting 


ſuch Inſtrument before 5 and then 
the Proctor ſhall obtain the fame under 


the pen Seal. 


$ 6. But now the Proctor for the 


Appellant conceivcs a Petition inſcribed | 


to the Lord Chancellor or Keeper of 
the Great Seal; in which is de {ribed 
among what Perſons ſuch a Cauſc was 


controyerted, and depended ; what w23 


prayed 


Appeals, 5 


prayed by his Party in the ſame, and C H AP. 


what the Judge decreed. _ XXXIX. 
— — 


And that his Party thinking Commiſſion 


himſelf aggrieved, and injured by ſuch for Hen 


Decree, appcaled to the King in Chan- 
cery in due Time and Place: Where- 
fore the faid Party prays that a Commil- 
ſion of . . be made out under the 
Great Scal; and directed to Judges De- 
legates Fs be named at his Diſcretion) 
to hear and determine ſuch Caule. 


$ 8, Wherefore the Chancellor or- 
ders his Secretary to write the Names 
of ſuch as he appoints Delegates on one 
Side of ſaid Petition, under Words to 
this Purpoſe ; let there be a Commil- 
ſion made out to be directed to ſuch and 
ſuch Perſons, and this he ſigns himſclf. 


8 9. And 8 the Proctor 
conceives the Commiſſion of Appeal, 
which (with the Petition granted and 
teſtified as aforeſaid) he leaves with the 
Clerk of the Hanaper, who procures it 
to be engroſſed i in Parchment under the 
Great Scal. 


; 10. i of the Delegates dying, Commiſſion 
or bei eing abſent, or refuſing to take up- for joining o- 
3 on 


therDelegatcs. 


I — 
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CHAP. on them the Commiſſion ; a Commit- 
XXXIX. lion for joining others to them may be 


obtained at the Petition of either Party, 


Commiſſion of F 1x. And after Sentence is pro- 
e nounced by the Delegates, a Commiſ- 

| ſion of Review is often granted to re- 
examine the whole Proceedings; and 
ſometimes with a Clauſe to admit new 
Allegations, and new Matter to be ad- 
mitted by Law on both Sides, and this 


is final. 


Commiſſion of 8 12. And ſometimes a Special Com- 
bebt a gad miſlion of Delegation is granted to begin 
© © a Suit, and to proceed originally in a 


Cauſe from Citation to Definitive Scn- | 


tence; as where an Archbiſhop is in- 
.tercited in the Cauſe to be controverted, 
and in other Caſes, | 


> 


gs 5 the F 13. The Commiſſion being ob- 
r tained, the Proctor ſhall preſent it on 


the Part of his Majeſty to the Delegatcs, 
and pray that they take the Execution 
| of it upon them. 


Der 


$ 14. And that they decree that the 


Judge from whom, and Party Appelat 
e inhibited ; and that the Appellat be 


In 


cited to appear on ſuch a Day to anſwei 


ai 
* 
* * — 
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in a Cauſe of Appeal; and. that the CHAP 
Judge from whom, and Regiſter be ad- XXXIX. 
moniſhed to tranſmit the Proceedings by 
a Day certain. 


£ 15. And the Delegates accepting Delegates ac- 
the Commiſion ſhall decree that they ee, e 
proceed according to the Tenor of it, 
and as aforeſaid: And you muſt pro- 
ceed here, as in Appeals before Arch- 
biſhops, with this Difference, that the 
Proceedings here are all ſummary. ' 


F 16. When the Appellant is excom- 
municated, as either in the very Sen- 
tence of the Judge from whom, as in a 
Cante of Temerary Adminiſtration, or 
of Impediment to the laſt Win of the 
Deceaſed and others: 
Or after Sentence, for not yin the 
principal Matter adjudged, or the 
Coſts: | 
Or before Sentence, for diſobeying Abſolution of 
he Monitions preceding it; then an AN_ 8 
Adiolution from ſuch Sentence of Ex- cated. 
communication to a certain Day (to be 
ppointed by the Judge to whom) is to 
be inſerted in the Iohibition : And a 
Mandate to all Rectors, Vicars, and 
Curates to denounce the ſame is to be 
iaſcribed in it. 


81 I 


„e E 


CHAP. 


XXXIX. 
— 
Commiſſion 
for adminiſter- 


ing the Oath. 


Motion of 
Proctor. 


Appeals. 
8 17. As the Party excommunicated 
muſt ſwear to obey the Laws Eccleſiaſ- 
tical before he be abſolved, if he is at 2 
great Diſtance from the Court, or ſick; 


a Commiſſion iſſues to tome neighbour. 


ing Clergymen to adminiſter to him the 
Oath upon that Occaſion ; with a Power 
and Mandate (after ſuch Oath is admi- 
niſtered) to all Rectors, &c. to publiſh 
and pronounce his Abſolution to a cer- 
tain Day. 


§ 18, And the Proctor praying the 


Inhibition with Abſolution ſhould exhi- 


bit his Proxy for the Appellant, and 


make himſclf a Party for him; and 


© ſhould declare that he appeals, prays 
| Apoſtles, complains, proteſts; and does 


exhibit and leave at the Acts, 


all other Things as is contained in the 
Inſtrument of Appeal, which he ſhould 


$ 19. Or if the Appeal was made 
before a Notary Publick, he ſhould al- 
ledge that he appealed in due Place and 


Time, as well from De ſinitive Sentence 


or Grievance (as the Caſe is) as fom 


Sentence of Ex communication: And 


from whom, his Regiſter, and the Par- 


pray that it be decreed that the Judge 


3/ 
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iy Appellat in particular, and all others C H AP. 

in general, be inhibited to do, or attempt XXXIX. 
any Thing to the Prejudice of the Ap . 
peal, while the Appeals depends. 


§ 20. And that the Appellat be cited Citation for 
to appear to anſwer the Appellant in g A 
Cauſe of Appeal: And an Act of all 
this is to be conceived by the Regiſter ; 
and the Judge ſhall decree Inhibition 
and Citation as required; and abſolve 
the Appellant to a certain Day (he 
having firſt taken the uſual Oath) and 
d:cree denunciatory Letters of Abſolu- 
tion without Coſts; unleſs the Judge 
from whom ſignified for the Writ Le 
Excommunicato Capizndo againſt him. 


$ 21. When there is an Appeal Appe lant ex- 
hom Sentence of Excommunication, eee 
and Abſolution is granted to a certain a Libel to be 
Day; as ſoon as the Appellant gives 3 _ 
his Libel, it his held by many, and it?“ 
has been often adjudged, that the Ap : 
pellaut is to be abſolved funply and a 
ſolutcly. | 
F 22. If Sentence be pronounced, 
and the Judge immediately at the Time, 
or 'ult before it be pronounced, thall 
aggrieve the Party againſt whom it is 
pronounced; 


266 | 
C H A P. pronounced; by rejecting his Witneſſes, 


- XXXIX. 


Appeal from 
Grievance 

committed 
immediate y 
at the Time 
of Sentence. 


Appeals. 


or any Matter of Defence to be admit. 
h 


The Appellant juſtifying the. 


8 23. 
PEA from ſuch Grievance ſhall ob- 


tain Sentence with all his Coſts ; and 
ſuch Definitive Sentence ſhall be repeal- 


ed (though it be juſt as to the Meri: 


of the Cauſe) as Attempts,” although 
there was no Appeal from ſuch Sch. 


| tence : Becauſe ſuch Sentence was pro- 


nounced within the Time indulged by 


Law for appealing from the Griev- 


ance, 


$ 24. But the Party Appellat may 
obtain Sentence as to the principal Mat- 
ter with his reaſonable Coſts expended 
in the firſt Inſtance, as before the Judge 


from whom: And this has been ad- 


judged, 


F. $ 25. 1f the Judge from whonz, ot 


the Party Appellat ſhall do or attempt 
any Thing to the Prejudice of the Ap- 
ellant; after they were inhibited; 0. 


within the Time allowed for proſc- 


cuting the Appeal; or within the Time 
indulged for appealing. 


5 26, 


— | Ll CHAP: 
$ 26. Then in this Caſe the Proctor XXXIX. 

for the Appellant ſhall alledge before 

the Judge to whom, that he appealed in Attempts tobe 

aue Time and Place from Definitive Peled. 

Sentence or Grievance (as the Caſe is) 

in ſuch a Cauſe; and that the Judge 

and Party Appellat were properly and 

duly inhibited ; and that, notwithſtand- 

ing ſuch Inhibition, the Judge from 

whom proceeded in the Cauſe by at- | 
- tempting ſuch and ſuch Things (here 

the Attempts to be ſpecified) againſt the 

Inhibition : Wherefore he ſhould: pray | 
that ſuch Attempts be firſt of all re. 24 
voked. : 5 . 0 


$ 27. And if the Appellat (for this 
Allegation is uſually made in Preſence 
of the Proctor for the Appellat) does 
not deny the Matters alledged ; they are 
to be revoked ; but if they are denied, 
they muſt be proved; and if proved, 
they ſhall be revoked ; and the Appel- 
la: condemned in the Coſts made upon 
the Proof. | 


4 23. And the Appellant is not o- Attempts firſt 

| blized to proſecute or proceed in the — 2 * 
Cauſe of Appeal, until theſe Attempts 

are firſt diſcuſſed, and retracted f = | 

5 FE ca | a 


. 0 , 1 5 . * 
n eee 
* Rene 
* - 7 } # . 
. D 6 77 


1 


1 

SIR 
7 
4 


* — 


4 268 Appeals. 
| C H A P. leaſt he ſhould firſt of all pray that they 
XXXIX. proceed in them, leaſt he ſhould ſeem 
—— to recede from them: but he ſhould 

take care in the mean Time that his 
Cauſe of Appeal be not deſerted by pro- 
ſecuting the Attempts, and omitting to 
proſecute the Appeal, when he can pro- 
cced at the ſame Time in both. 


$ 29. If the Appellant inhibits the 
Judge from whom, ſo that his Hands 
are tied up from proceeding in che 
Cauſe; and does not cite the Appellat, 
or cites him, but does not certify that, 
nor return the Inhibition; the Proctor 
for the Appellat may appcar under a 
Proteſtation of not conſenting to the 
Judge, nor allowing his Juriſdiction, 
but as far as he is obliged by Law; 
and this Proteſtation to be held and had 
as repeated in all Things ſaid, or to be 
ſaid, done or to be done by him: 


$ 30. And he ſhall exhibit his Proxy 

for the Appellat, and make himſclf a 
Party for him; and under the former 
Proteſtation (which Proteſtation is high- 
ly neceſſary,” for otherwiſe you would 
ſeem to aſſent to the Judge) alledge 
that the Appellant obtaincd Inhibition 


and Citation from this Court, by Vir- 
8 tue 


n er r 1 
De er —ü— erT"" 
5 8 81 3 . be OT G Pe . rere f 3 CEE ir i CL TA 7 ebe gut 
2 ad 8 5 ö 8 * a: + > n 4 W I" : * 
1 I AI: * N 


: g N . * 2 a * * — 2 * * 2 r _ S* * N — 2 
1 — N ˙· 1 IT. IR ET © HT OD ne Brett 099 AG Yr e ee 
7 s . « 5 | $534 4 N 7 * © N * * 4 ” "Jv a Far * * in 7 by 


tue of which the Judge from whom was C HAP. 
inhibited to proceed in the Cauſe ; but XXXIX. 
the Appellat not cited; (or if cited). 
that the Appellant has not certified the _ 
Citation; and negleCts to proſecute the 
Appeal, „„ 3 


31. Wherefore he prays that it be Decree for 
decreed that the Appellant be cited to aps, 
proſecute the Appeal on a competent 
Day; on Pain that the Cauſe be remit- 
ted to the Judge from whom, and the 
Appellat diſmiſſed with his Colts; 
vhich the Judge ſhall decree. 


$ 32. The Appellant being cited ac- Appetlant not 
cording tO the Tenor of the Decree 1 be 
on the Day appointed for his Appear- dilmiſſed with 
ance the Proctor for the Appellat (un- . 
ger his former Proteſtations) ſhall re- 
turn the Mandate, and certify it's Ser- 
vice; and ſhall accuſe the Contumacy 
of the Appellant, and pray that he be 
pronounced contumacious, and on Pain 
ot fuch Contumacy, that the Cauſe be 
remitted to the Judge from whom ; the 
Appellat diſmiſſed, and the Appellant 
condemned in the Coſts made on the 
Fart of the Appellat. 1 


§ 33. 


7 
j 
: 
;: 
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CHAP. þ 
XXXIX. F 33. Which the Judge (the Appel 
nant being thrice called, not appearing, 
Payment of and pronounced contumacious) hall do, 
Coſts taxed. and licence the Judge from whom to 
roceed in the Principal Cauſe inſti- 
tuted before him, notwithſtanding the 
Inhibition; and condemn the Appellant 
in Coſts: And a Schedule of fuch Coſts 
being tendered” and taxed ; he ſhall de- 
cree a Monition e the Appellant 
to pay them. 
And by the stile of ſome Courts the 
Coſts to be taxed are thirty three Slill- 
lings and four Pence ; and that with- 


out the uſual Oath. 


Modern Me- 8 34. But by the modern Practice 

 thodofobtain- (the Appellant having a lawful Proctor 

ra wh proceeding in the Cauſe for him) the 
Appellat need not pray a Decree for hin 
to proſecute the Appeal ; but (making 
the Proteſtation aforeſaid) ſhould piay 
that the Appellant give in his Libel; or 
that he be diſmiſſed: And if the Ap- 
pellant does not libel, he ſhall be diſ- 
miſſed with his Coſts ; and the Caule re- 
mitted to the Judge from whom ; with- 
out any Decree preceding for the Ap- 
pellant $ a, the Appeal. 


LS - 
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| 2 CH AP. 
& 35. By a Canon in this Kingdom, XXXIX. 
no Inhibition ſhall be granted out of any —qa—X— 
Archbiſhop's Court, or Court of Prero- — he 
gative, unleſs it be ſubſcribed by an Ad- Advocate. 
vocate practiſing in the faid Court; | 
which the Advocate ſhall do without 
Fee, unleſs the Party voluntarily gives 
bim ſomething for his Advice . | 


§ 36. Nor ſhall Inhibition be grant® 
ed by the Biſhop or his Chancellor a: 
gainſt any inferior Judge, unleſs ſub- 
{cribed in the ſame Manner; or if there 


be no Advocate in the Court, unleſs it — +8 
y: ſubſcribed by a Proctor practiſing 
there. : ESR | 


937. And by another Canon, be- 
fore the going out of an Inhibition un- 
der the Form aforeſaid, by Occafion of 
ary Interlocutory Decree; or in any 
Cauſe of Correction whatſoever ; the 
Appeal itſelf, or a Copy thereof avouch- 

ed to be true ſhall be exhibited before 
the Judge, or his Surrogate ; that he 
may be informed of the Crime and the 
Grievance, before he grants the Inhibi- 


tion. . 
§ 38. 
See Can. 58. Car. J. | 
| See Can. 59. Car. I. | : f LE 
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XXXIX. 8 38. And the Appellant, or his 
e mA Proctor ſhall, before he obtains Inhihi. 
— Aa tion, exhibit to the Judge or his Surro- 
whereby the gate a true Copy of the Acts whercby 


Fart) if ag. he thinks himſelf aggrieved, and from 


icved to be 
Schibited be- Which he appeals, 


fore Inhibi- 


Ben * wy” & 39. Or ſhall take his r Oath 


that he endeavoured to obtain the ſame 
from the Regiſter, tendering him his 
Fee, but could not: 
And the Judge or Regiſter ating - 
againſt this Canon ſhall be ſuſp EE, 
from his Office for the Space of three 
Months, and any Proctor or others for 
the Space of a Year. 


9 W 3 4 nee 
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C HAP. XL, 


Df the Libel and Tranſmiſs; and 
exhibiting the Inſiruments of 
Appeal, 2 | | 


SECT. 1. ] F in Cauſes of Appeals Libel, 
I both Parties appear be- 

fore the Judge to whom by their Proc- 

tors; the Appellant ſhall give in his Li- 

bel, and Proceedings are to be carried 

on (the Proctors making the ſame Mo- 

tions, and Judge decreeing in the ſame 

Manner) as in the firſt Inſtance. 


9 2. Only if a Monition for tranſ- 
miiting the Proceedings was not obtain- 
ed at the Time Inhibition and Citation 
was decreed; the Appellant (before 
probatory Terms are aſſigned) ſhall pray 
the Judge to decree a Monition 2gainſt 
the Judge from whom; and the Writer 
of his Acts to tranſmit the whole Pro- 
ceedings, and the Acts in the Caule 
which the Judge ſhall decree, appoint- | 
ing a Day for tranſmitting them. . Oy 


* a 
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CHAP. 8 3. And afterwards the Appellant, 
XL. or if he will not, the Appellat may pray 


e that a competent Term be aſſigned hir 
Ving Liber, to prove his Libel; and the Judge v{u- 


proving Libe | 
ally aſſigns the Court-Day after the Pro- 
ceedings are tranſmitted. 
Grievance $ 4. If, before the Proceedings of 


confeſſed Pro- | i 
dias: to be the Judge from whom be tranſmitted, 


tranſautted. the Appellat confeſſes in an Appeal 
from Grievances, the Grievance alledg- 
ed, and pays the Coſts; the Appellant, 


if he was Promovent in the firſt In- 
ſtance, ſhould tranſmit the Proceedinos 


at his own Expence, otherwiſe thc 
Judge to whom cannot proceed in the 
principal Cauſe, 


movent in the firſt Inſtance, and he is 
deſirous that the Judge of the Appcal 


ſhould proceed in the principal Cauſc: 


he ſhould take care that the Proceedings 
be tranſmitted. 


Tmpugnant 5 6, The Impugnant alſo in theffilt 
unjultly ſued Inſtance, whether Appellant or Appel- 


in the firſt In- | a , h 
Rance mould lat; if he thinks that he is unjuſtly ſued 


nn in the firſt Inſtance; and has expended 
dings. : 
eres. much Money in the Cauſe ; to recover 


it in the Appeal, he may at his own 
„„ Expence 


* 


7 


$ 5. Or if the Appellat was Pro- 


. oay as ec: 


Expence tranſmit the Proceedings: For C H A P. 


the Coſts of the Tranſmiſs will be al- XI. 
lowed if he obtains Sentence, —— 


$ >. But if the Appellat will not con- Appellat not 
{cs the Grievance, but conſents to the <2nfciing the 
þ ; 5 Grievance, but 

judge, and to proceed in the principal conſenting to 
Cauſe to avoid further Coſts and Vexa- ber. adge Ap- 
. : 1 211 | = . ant t0 
tion; the Appellant willing to proſe- nanmmit Pro- 
cute the Cauſe of Grievance ſhould ceedings. 
tranſmit the Proceedings at his own 
Expence; which if he refuſes to do, he 

1s to be condemned. in the Coſts of that 

Cauſe to the Appellat. 


$ 8, But if the Proceedings be tranſ- 
mitted, and the Grievance appears from 
them, the Appellat ſhall be condemned 
in Colts: And if the Appellant imagines 
that he cannot prove the Grievance, he 
ſhould conſent to drop that; and to- 
proſecute the principal Cauſe, 


$ 9. The Proceedings of the Judge Proceedings td 
from whom are'to be exhibited before 3 
Concluſion in the Cauſe, and ſome Proc- ſion. ; 
tor of the Court ſhall preſent the Pro- 
ceedings to the Judge to whom, on the 
Port of the Judge from whom and his 
Regiſter. 5 1 3 


* 9 10; 


CHAP. 


— 1 
Sum for Pro- 
ceedings taxed 
and Monition 


ou ayment. the Judge to whom tax the Sum to be 


Appeals. 


| $ 10, And the Proctor of the Ap- 
pellat, or ſome other employed by th: 
Regiſter of the Judge from whom, for 
that Purpoſe uſually takes Care, th. 


paid by the Party, at whoſe Inſtance the 

Proceedings are tranſmitted, at the End 

of the Tranſmiſs; and prays a Moni- 

8 againſt him for che . of fuct: 
um. 


$ 11, Becauſe an Appeal from Gricy- 


ances cannot be juſtified, but by the Pro- 


ceedings, and Acts of the Judge from 
whom ; and becauſe when any Matter 
or Allegation is given before the Judge 


of the Appcal, in a Cauſe of Appeal 


from Definitive Sentence by either Party; 
it is not known whether it was before 
propounded; and whether Witneſſes 
were produced, ſworn, and examined, 
and their Depoſitions publiſhed thereon, 
but by looking into the Proctedings of 
the Judge from whom. 


$ 12, And becauſe it cannot be 


known, but by looking into the T ranſ- 


miſs of the Judge from whom, whe- 
ther all the Proceedings were truly and 
faithfully tranſmitted ; or whether my 


: be obliged at great Expence to take out for inſpecting 


* 2 eee e NA nnr e re 1 UN why itn cath x td WY Ws ** 
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ſpect. XL. 


entire, nor perfect; and ſhould pray a 


ings: 
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be not corrupted, or vitiated, in any Re- C HAP. 


— — 
$ 13. And if any of them are omit- 
ted or corrupted, the Proctor ſhould al- 
ledge that ſuch and ſuch Things are 
omitted out of the Proceedings, or cor- 
rupted; and that the Tranſmiſs is not 


Decree for ſuch Things as are omitted, 
and for the true and genuine Proceed- 


$ 14. And becauſe Informations of 
the Matters alledged, propounded, and 
proved in the firſt Inſtance cannot be 
given by Advocates to the Judge to 
whom, without inſpeCting into the Pro- 
cecdings of the Judge from whom. 


$ I5, That the Parties ſhould not Agreement 
Coptes of the Proceedings; and that e 
Proceedings may not ſtop to the Preju- 
dice of the Litigants; both Parties ge- 
nerally agree with the Regiſter for Li- 
berty to inſpect the Tranſmiſs. 


$16. The Appellant, as he tranſmit» 


ted the Proceedings at his own Expence, 


ulually pays one fourth Part of the Sum 


T 3 taxed, 


2373 


— FO OO I 


1 
. 
Y 
* 
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? 
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* 
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- 
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. 


Exhibiting 
Appeals judi- 
cially, 


"i meals. 


taxed *, and the Appellat one third 
and that neither of the Parties ſhould 


detain the Tranſmiſs to the Detriment 


of the other, they leave fome Caution, 
with the Regifler ; or ſign a Paper ac- 
knowledging the Receipt « of it, and pro- 
miſing to return it when required. 


$ 17, And if whey required, they 


do not return it; the Judge may retutc 


to hear the Cauſe, or may excommu- 


nicate them: And a Proctor detaining 
ſuch tranſmils may be W Until 
he reſtores 1 it. 


$ 18. Although the Appeal was read, 
and interpoſed at the Time Inhibition 
was granted, before the Judge to whom, 
(as is uſual in Appeals from Excom- 


munication), and left at the Acts with 


the Regilter; becauſe it was read in the 
Abſence of the Party, it muſt be exhi- 


bited judicially in his Preſence before 


Concluſion 1 in the Cauſe. 


od 19. And the Proctor for the Ap- 
pellant ſhall in Words to this Effect, to 


ſtrengthen the Proof of the Contents of 


his Libel betore given in by him; and 


to 


ot 


E Sect. 10. 


aA, mu 
to found the Juriſdiction of the Judge; C HAP. 
exhibit the Appeal heretofore judicially XL, 
interpoſed in this Cauſe by him, and & VI 
remaining with the Regiſter, and in this 
Caſe neither an Allegation, nor an An- 
ſwer of the Proctor for the Appellat is 
required. | 

20. But in Appeals made extraju- Exbibiting 
dicially, the W fo the Pr” + ere g 
ihall exhibit the Appeal fo made, and cially. 
rad before a Notary Publick; and ex- 
emplified in the Form of a publick In- 
ſtrument by ſuch Notary Publick, be- 
ore Concluſion in the Cauſe. 


$ 21. And he ſhall fay that to aid the 
Proofs of the Contents cf his Libel; _ | 2 
and to found the Juriſdiction of the 

Judge he exhibits ſuch publick Inſtru- 

ment of Appeal, ſigned by ſuch a No- 

tary, and fealed with his Seal of Office, 

and ſhall alledge that he is a good and 

legal Notary Publick ; and for ſuch is 

commonly had and reputed; and that 

al and fingular the Contents of that In- 

ſtrument were, and are true; and that 

he appealed and complained in Manner 

and Form contained in ſaid Inſtrument : 

Wrich Allegation he ſhould propound 

joatly and ſeverally, and pray that it 


T 4 dba 


C HA P. be admitted, and that Right and Juſli:e 
XL. be adminiſtered to him. 


23 
Anſwer there- f 22. And this Allegation being a 1- 
= mitted ; if the Proctor for the Appellat 


denies the Inſtrument to be ſubſcrib-4 
and ſealed by the Notary; then the 
Proctor for the Appellant may ſwear 
that he faithfully propounded ſuch A 
legation, and pray that the Proctor tor 


the Appellat be ſworn to aniwer it next 


Court-Day. 


Notary (if de- &' 23. And if he then denies it; or 
ond 2*  alledges that he does not believe the Per- 
andLe,a!No- ſon pretended to be a Notary to be a 
tary. true and legal Notary, the Appellant 
muit prove it: And he may prove the 

Perſon a Notary, by exhibiting the pub- 

lick Inſtrument, creating him a Notary; 

which is ſufficiently known. by all Proc- 

tors; and the Conteſſion of the Proctor 


thereon is ſufficient to prove the Appcal 


as ſpecified in ſuch Inſtrument : 


$ 24. But if the Notary who ſub- 


ſcribed the Inſtrument was a Notary of 


ten Years ſtanding, and known to the 
Judge and Court; becauſe different In- 
ſtruments of his in like Cauſes were ex- 


bibitcd, | 


Appeals. — _ 
hibited, and remain with the Regiſter C H A P. 
ol ſ the Court, | 2 

WU 
$ 25. And if throughout that Time 
he is reputed and efteemed a good and 
legal Notary ; the exhibiting the Inſtru- 
ment of Appeal, and making the Alle- 
gation aforeſaid is held ſufficient, with- 
out the Confeſſion of the oppoſite Proc- 
tor to it; and that although he denies 
the Inſtrument and Allegation; and ſo 
it has been adjudged. | 


& 26. Proctors for the Appellant up- 
on exhibiting Inſtruments of Appeal al- 
ledge that all and fingular the Contents 
of them are true, Fc. and if denied, 
make Oath that they are faithfully pro- 
pounded, and are true, in order to ob- 
tain the Anſwer of the adverſe Proctor 
upon Oath to them. 


$ 27, Therefore they ſhould be cau- Prog ors to be 
tious in making ſuch Allegations, or at cautious in | 
leaſt in-ſwearing to the Truth of them: 8 
For in ſuch Inſtruments the whole Te- Contents, An 
dee ee and hn ich EET 

, 5 en roctor's An- 
Oath js againſt the Conſcience of Proc- 5 
tors; for how can they juſtly ſwear tat 
they are all true? The Grievances, Nul- 

SO | lities, 


. ber — 


Matters may 
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C H AP. lities, Injuſtices, Cc. alledged in the 
XL. Appeal? And therefore they ſhow's 
S—>> omit that Part of the Allegation Which 

is the ſafeſt Method. 


In Appeals $ 28. In Cauſen of Appeat from Pe- 
from Dein finitive Sentence it is held that the 
150 pellant and Appellat may alledge NIA 


be aliedged ters not alledged before the Judge from 


* whom, and prove Things not proved 


before him, it Publication of the Depo- 


ſitions of Witneſſes produced in thc 10 | 


Inſtance does not hinder it. 


1-3 wh; But this cannot be done in 
Appeals from Grievances ; for thoſe are 
to be proved from the Proceedings of 
the Judge from whom; unleſs they 
have been omitted out of the Tranſm:!s 


{ent by him, or were not entered among 


the Acts. , 


CHAP. 
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CHAP. XL 
Of Deſertions of Appeals. 
SECT: Io s the Law allows only Term of Law 


| a Year for finiſhing 
ppeals, the Appellant ſhould conclude 
in the Cauſe before the End of the Year ; 
and ſhould pray, and inſiſt that the 
judge of the Appeal pronounce his Sen- 
tence ; or ſhould proteſt concerning his 


for finiſhing 


Appeals. 


own. Diligence in that Behalf: Other- 


wilc the Appellat may alledge that the 
Appeal is deſerted; and the Judge is 
obliged to pronounce firſt of all upon 
that Article of Deſertion. | 


$ 2. Although the Law points a Term of Maa | 


Term for proſecuting the Appeal; yet the 
judge from whom may aſſign a ſhorter 
erm for proſecuting at his Diſcretion ; 
cr at the Petition of the Adverſary ; 
anch if the Appeal is not proſecuted with- 


in that Term, it is likewiſe deſerted, 


$ 3. And this is called the Term of 
Mar, as afſigned by him for proſecuting ; 


for proſe- 


cuting. 


che other is called the Term of the Law, 


which 


— wy —— 
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C H A P. which the Law aſſigns for proſecutin 
XLI. and finiſhing the Appeal. 
e $ 4. In theſe two Caſes the Appellat 
ſhew Cauſe may pray a Decree againſt the Appel- 
why the Ap- | 8 PP 
pen is not le- lant (unleſs he has a Proctor appearing 
ferred, for him in Court) to appear on a Day 
certain, and ſhew Cauſe why the pre- 
tended Appeal interpoſed from ſuch a 
Sentence ſhould not be decreed deſerted; 
the Appellat diſmiſſed with his Colts, 
and the Cauſe remitted to the Judge 
from whom: which ſhall be granted. 


(F 
2 


\ 


Mandate re- § 5. The Mandate being executed 
turned. and returned, if the Appellant docs not 
appear, or appearing does not alledge 
ſuthcient Reaſons againſt pronouncing 
the Appeal deſerted, nor gives in a Li- 
bel; nor prays a Term to Libel, and 
proſecute the Cauſe: The Judges ſhall 
pronounce the Appeal deſerted, remit 
the Cauſe to the Judge from hom, 
8 diſmiſs the Appellat with his 
8. Gn Libs | 1 


Appellant li- 9 6. But if the Appellant gives in * 

beine, Ap- Libel, the Appellat to ſtop Proceedings, 

3 ſhould alledge that the Appeal is deſert- 

— ings byalledg- ed; and if he enters into the Proof of * | 
| the 


ing the Deſer- 
tion of the 


Appeal. 


© *%, > py apr ry 2 
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the Cauſe of Appeal is to ſtop, until that C HAP. 
Matter be diſcuſſed and determined. XEE -- 

97. And if the Deſertion be proved, 

the Judge ſhall pronounce that the Ap- 
peal is deſerted, and that the Cauſe be 
remitted to the Judge from whom ; 
| and the Appellant ſhall be condemned in 
| Colts ; but if the Appellat fails in Proof, 
the Appellant may obtain Sentence, or 
an Interlocutory. pronouncing that the 
Appeal is not deſerted ; and condemn- 
ing the Appellat in the Coſts made up- 
on that Point. : 


i 8. And then the Appellant may Proteſtation of 
proceed in the Principal Cauſe : and he Appellant: 
ſhould proteſt upon every Act done in 
the Puſſneſs of the Deſertion of the Ap- 
peal, that he is ready to proſecute the 
Appcal ; but that he is hindered by the. 

Appellat in the Proſecution of it. 


$5 9. The Proctor for the Appellat Proving the 
alledging the pretended Appeal inter- D<fertione 
poled in the Cauſe to be deſerted ; and 
praying that ſuch pretended Appeal be 
pronounced deſerted, the Cauſe remit- 
ted to the Judge from whom, and the 
Appellat diſmiſſed with his Coſts; in 5 
order to obtain Sentence, and to prove 


this 


C H AP. this Allegation, he may do it by refer- 
BY XLI. ring himſelf to the Acts of the Court, 
LYN and to the Law; and by the Date of che 
| 4 Inhibition; or by the firſt Act upon 
granting the Inhibition. | 


— i Ad $4 das 


§ 10. But if the Inhibition be not 
returned; nor any Act done upon gan- 
ing it, then the Allegation of the De- 
ſertion is to be proved, by exhibiting a 
Copy of the Act of the Judge tron 
whom upon his pronouncing Deſinidve 
Sentence, ſubſcribed by his Regilicr, 
and compared with the Original. 


Fr 


$ IT, And if this Act is confeſſed by 
the Appellant to be a true Copy of the 
Act of the Judge from whom; or it be 
Yroved to be ſuch ; and it appears to ihe 
Judge of the Appeal from inſpectiug the 
Act, that a Year has lapſed from the 
Time Sentence was pronounced; or 
from interpoſing the Appeal, if ſuch 
was interpoſed; the Judge ſhall pro- 
nounce as prayed in the Allegation. 


8 12. And although the Appellant is 
1 cited to ſhew Cauſe why the Appeal 
ſhould not be declared deſerted; the 

Appellat may ſuffer him to give in his 
Libel, and to proceed in the Cauſe m 
U 


til the Proceedings of the Judge from C H AP. 
whom are tranſmitted; and then alledge XLI. 
the Deſertion of the Appeal, which ——— 
may be the more readily proved by in- 

inſpecting into the Tranſmiſs of the 
Proccedings. 


8 13. For if the Appeal was extra- 
judicial before a Notary Publick, and 
neither that, nor the Inhibition of the 
Judge are returned; but remain with 
the Appellant; it will be difficult to 
prove the Deſertion of the Appeal, which 
may be eaſily done by inſpecting the 


Tranſmiſs. 


+ 14. Impediments may be alledged Impediments 
to prevent Sentence for the Deſertion of Hees 
the Appeal: And ſuch as prevent proſe- within the 
cuting and finiſhing the Appeal within Term of Law, 
the Term of Law are as follow: _ 

Firſt, If the Appellant cited the Ap- 
pellat to anſwer in a Cauſe of Appeal, 
and he did not appear, and thereupon 
was excommunicated, and denounced ; 
it is a lawful Impediment for the Time 
in which he ſtood out excommunicated. 


 $ 15. Secondly, If the Appellat gave 
in any contrary Matter, or Exceptions 
not to be admitted; or perhaps to be 
SE: 3 admitted, 


— IE 


—.— — 8 
<a> — 
— 


. 


= 
C HA P. admitted, and fo was or were admitted N 


XII. 


Appeals. 


about the Diſcuſſion or Proof of wii 


EH ſome Time was taken up, during whic 


the Appcllant conld not proceed ; and 
yet nothing was proved; it is a layfu! 


Impediment. 


8 16. Thirdly, If the Proctor of the 


Appellant gave in any Matter to be by 
Law admitted; and the Appellat oppoſed 


it, and hindered the Admiſſion of it for 
ſome Time; and it was after ward ad- 
mitted and proved: It is an Impediment 
for ſuch Time as it was impeded. 


$ 17. Fourthly, If the Appellant is ſo 
poor, that he could not proſecute, and 
niſh the Cauſe within the Year; up- 


on proving his Poverty he is to be allow- 


ed another Year. 


518. Fifthly, If the Appellant was 


impriſoned for the whole, or moſt of 
the Year; or prevented by the Plague, 
or any other Impediment from the 
Hand of God; or the Commands of his 
Prince from proſecuting the Appeal; he 


is to be allowed as much Time at leaſt 
28 he was prevented. . 


$ 191 : 
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8 19. Sixthly, If the Appellant 
had the Judge from whom, and his 
Regiſter admoniſhed to tranſmit the 
Proceedings; and on the Day they were 
to be tranſmitted (and they not being 
tranſmitted) he accuſed their Contu- 
macy; and infiſted that they ſhould 
be excommunicated ; and tendered a 
Sentence of Excommunication againſt 
them to be read by the Judge; 
which he refuſed to do, but referved 
their Contumacy ; and ſo put it off 
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"NILS 


from Time to Time; this is a good 


Impedi nent. 


$ 20. For the Appellant (the Pro- 
ceedings not being tranſmitted) could 


not proſecute the Cauſe: But he 


ſhould take Care that it be inſcribed 
among the Acts, that the Reſervation 


of their Contumacy in not tranſmit- 
ting the Proceedings was not made at 
his Petition: 


$ 2T. Seventbly, If for the two or 
three laſt Months of the Year, the 
Cauſe, by the Conſent of both Parties, 
was under Compromiſe ; a ſecond Year 
is granted: N 


VU = = 


FW . er eee ee eee een e ee e eee n, : 
* 
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CHAP. If the aforeſaid, or any other lawful 
XLI. Impediments happen the ſecond Year, 
C—> the Appellant ſhould pray a Reſtitution 
of a third Year; and in this ſhould be 
very careful to finiſh his Cauſe. 


Impediments § 22. The Impediments hindering 
| _— the Proſecution of the Appeal within the 
Within te Term aſſigned by the Judge from 

Term of Man. whom; are Fit, The Length of the 

Tourney from his Court to the Court of 
the Judge to whom; ſo that the Inhibi- 
tion could not be obtained before the 


Day aſſigned to proſecute. 


ws ˙ 1 -ifts. o e + 9 awed wt Lathes np a — 


$ 23. Secondly, If in Appeals from 
Archbiſhops, the Appellant applied di- 
ligently to the Chancellor within the 
Time to proſecute, to obtain the King's 
Commiſſion to Delegates under the 
Great Seal; and he was not at Lei- 
ſure to ſeal it: It is a Proſecution 
in Law. | 


S 24. Thirdly, So in Appeals to 
Archbiſhops, if within the Time to pro- 
ſecute, the. Judge to whom is applied 
to; and through his Fault and Neglect 
the Inhibition is not iſſued, nor ſealed; 
and if it was offered to the Judge te 


whom by the Appellant, to be ſcaled 
RO With 


cauſe the Preſumption is againſt the Ap- 
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within the Term for proſecuting : It is C H AP. 
a proper Proſecution. | XLI. 

$ 26, Fourthly, If the Appellant be- 

fore the Day given to proſecute, went 
to the Judge from whom, or his Re- 
giſter, to apply for a Copy of the Sen- 
tence; or the Acts of Court to enable 
him to proſecute the Appeal; and if 
they were refuſed him; or the giving of 
them put off until the Day aſſigned to 
proſecute did lapſe: It is a juſt Impedi- 


$ 26. And in theſe Caſes the Impe- rmpediments 
diments muſt be alledged, and proved to be proved 
before Concluſion in the Cauſe ; be- Mere ot 
pellant : For no Impediments but ſuch 
as appear from the Acts can be alledged 
after Concluſion. EO 


§ 27. And it is ſufficient for the Ap- 
pellat to prove the Deſertion of the Ap- 


_ peal within the Term of Man; to ſhew 


the Day Sentence was pronounced ; the 
Act upon aſſigning a Term to proſe- 
cute, and the Date of the Inhibition: 
From which the Deſertion will evidently 
appear, 1 


Usz' _ Fab 
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"CHAP. 


XLI. 8 28. When an Impediment inter- 
> venes from the Adverſary, or the Judye, 
Frotetaton or any other Way; if not neceflary, it 
vention of is at leaſt the ſafeſt Method for the Ap- 
Impediments. pellant to proteſt in the very Acts where 
the Impediments do intervene; that the 

Cauſe has not ſtood, nor ſtinds, nor 
ſhall ſtand tErough him or his Party, 
that it be not finiſhed within the Time 
allowed by Law. | 


$ 29. But that it ſtands through the 
means of the adverſe Party, or the 
Judge; or any other Means (as the Caic 
is) that it cannot be ended: And this 
Proteſtation will be a Security to thc 


Appe llant. 


Two Afigna- $ 30. As Impediments not appearing 
eres d from the Acts cannot be alledged after 
Concluſion in the Cauſe; if the Appel- 

lat alledged the Appeal to be deſerted, 

and the Judge aſſigned twice to hear his 

Will upon that Article of Deſertion; as 
thoſe two Aſſignations infer Concluſion; 

the Proof of the Impediments by Wit- 

neſſes will not be admitted afterwards. 

But Quere? © „ 


$ 31. 
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| „ CHAP. 
$ 3r. If the Appellant was negligent XLI. 

in the rſt and ſecond Pert of the Year, ww > 
but diligent in the third; in which 
Time he might finiſh his Cauſe, but 
that an Impediment intervened by which | 
he was hindered. 1 


$ 32. If his Diligence to proſecute 
and end the Appeal (if ſuch Impediment 
did not aritc) appears from the Acts; 
and if the Impediment be proved, a ſe- 
cond Year ſhall be granted, 


$ 33. But it is the Opinion of ſome, Second Year 
that in ſuch Caſe a whole ſecond Year granted. 
hall not be granted; but only ſo much 
of the ſecond Year as the Appellant was 
hindered in the firſt, 


$ 34. If the Appellant was dili- 
gent in the firſt and Gd Part of the 

Year, and an Impediment intervened, 
and (it ceaſing) there ſtill remained ſo 
much Time as the Appellant might 
tiniſh the Appeal in; a ſecond whole 
Year is not to be given, but only ſo 
much of a ſecond as the Appellant 
Vas impeded in the firſt Year. 


n 


err — I IP — — 
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CHAP. 


XLI. § 35. But on the other Hand it is 
the modern Opinion that this is not 19 
be granted; if there remained after he 
impediment as much Time as the Ap- 

peal might be finiſhed in. 
And the Time jufficient is generally 
reckoned a Monih, or is rather to be 
determined by the Opinion of the 

uke. 
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CHAP, XLII. 
2 15 5 entence in Appeals. 
SECT, 1. HEN the Judge has Sentence, 


proceeded in the Prin- 
cipal Cauſe *, and pronounced for his 
- Juriſdiction, and given his Sentence in 
the Cauſe of Appeal, it is to be exe- 

| euted as Sentences in the firſt Inſtance, 


82. The Coſts are to be taxed in Cost raxed, 

the Preſence of the Party, or (he being 
cited, and not appearing) on Pain of 
his Contumacy ; the Party or his Proc- 
tor praying the Taxation, and offering 
the Schedule of Coſts to be taxed, firſt 
{wearing to the Coſts expended, or to 
be expended by him. | 


„And a Monition is to be Hed Monition for 
KY the Party defeated to pay the n 
principal Matter, and the Coſts ſo taxed 
within a Day certain, as in Cauſes of 
the firſt Inſtance: Or the Judge may 
e ſeparate. Days for the Payment 

| U 4 of 


* See Chap. 16. 


ted. 
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C HAP. of the Principal (as Tythes or Legacic:) 
XLII. and Coſts. 

Appellant fail. $ 4. If the Appellant fail in bis 
ing in he Cauſe, either from the Acts of the firi} 
Cauſe. Judge, they being legal and juſt ; or 
from the Acts of the ſecond ; becauſe 
the Proceedings were not tranſmitted, 
or becauſe the Appeal was deſcrted: 
The Judge ſhall fiſt pronounce, at 
the Appellant failed in the Proof of his 
| Libel, and that he unjuſtly appcaled; 
Sentence of and ſhall confirm the Sentence of the 


the Judge from judge from whom, if the Proccedings 
whom to be 2 


confirmed if were tranſmitted. 


Proceedings | | 

= 8 8 $ 5. But if the Proceedings were not 
tranſmitted, he is not to pronounce up- 
on that ; becauſe he cannot Judge of a 
Matter that is not before him; and he 
ſhall pronounce as before, and remit 
the Cauſe to the Judge from whom, on 

Account of the Proceedings not being 
tranſmitted; or if an appellatory Libel 
be not given in, on Account of the Ap- 
pellant's not libelling, as the Caſe is. 


8 6. And he ſhall condemn the Ap- 
pellant in Coſts, and may tax them in 
the ſame Sentence (the Party obtaining 
them, firſt ſwearing that he _ | 

them, 


Appeals. 
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them, or muſt expend them) and de- CH A P. 
crce a Monition againſt the Appellant XLII. 
to pay them within a certain Day, un 


der Pain of Excommunication pro- 
nounced upon him on Failure of his pays 
ing them within the Time appointed; 
the Monition preceding, and his Contu- 
macy following; as in the like Moni- 
tions. | 


$ 7. It is generally held that the Judge Whether the 


to whom, as ſoon as he has pronounced 


Judge to 
whom upon 


Sentence, and remitted the Caule to the pronouncing 
judge from whom, ceaſes to be a Judge Þis Remiſſory 
. , 8 7 Sentence 5 
in that Cauſe ; fo that unleſs in his Re- eaſes to be 


| millory Sentence he has taxed the Coſts Judge. 


of Suit; and decreed a Monition againſt 
the Appellant to pay them within a cer- 
tain Day appointed, under Penalty of 
Excommunication ; he cannot tax them 
aiterwards, nor compel the Appellant to 
pay them. 5 


3 8. But this ſeems to be againſt Law; 
for the Judge of the Conrt where the 
Colts have been expended is the proper 
eſt Perſon to tax them, and to enforce. 
the Payment of them; and the modern * 
Practice allows the Judge condemning in 
his Sentence the Appellant in Coſts, to 
relerve the Taxation of them ; to tax 

= them 
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C H AP. them afterwards, and to execute that 


Part of the Sentence. 
$ 9g. For if the Judge did tax the | 


_ Colts in the Septence, and did decrec a 


Monition againſt the Party to pay the 


Coſts within a certain Time, excom- 
municating him (if admoniſhed) and n 


paying within the Time ; and the Party 


conceals himſelf, fo that he cannot be 
ſerved with the Monition ; and the oy 
appointed for Payment lapſes ; and Sen- 


tence of Excommunication pronounced 


you him in the Monition is extinct. 


$ 10, The Party to whom 5 Coſts 
were to She paid may have the Mon1'ion 
renewed ; and the Judge in ſuch Caſe 
does not pronounce the Party (in De- 
fault of Payment) excommunicated in 
this ſecond Monition; but an ordinary 
Monition is to be granted; which | is the 


uſual Method. 


§ 11. And likewiſe, if the Party ad- 
monithed to pay was for Non-paymeut 


lawfully excommunicated, denounced, 


and taken upon the Writ de Excom- 
municato capiendo, the Judge may 
tax his Colts expended through bis 


Contumacy, and n him to pa) 
them 


ment of them; if he does not appear, 


them to his Adverſary, notwithſtanding C H AP. 
the Remiſſory Sentence. ' — 7 - 

$ 12, And therefore by a Parity of 
Reaſon the Judge to whom (although 
he did not tax the Coſts in his Remiſ- 
ſory Sentence, but reſerved the Taxa- 
tion) may tax them afterwards, and en- 
force Payment of them, _  - 

But the Party condemned in Coſts 
ſhould be cited to ſee them taxed; (and 
he not appearing) they are to be taxed 
in Penalty of his Contumacy. 


$ 13. It is held that when Sentence is Coſts taxed 

pronounced, and Taxation of the Coſts c. _ wo 
reſerved to the next Court- Day, if the a Proctor ad. 
Proctor of the Adverſary be admoniſh- moniſhed to 
ed to attend that Day, and ſee the Coſts attend. 


taxed, and a Day appointed for the Pay- 


the Coſts may be taxed that Day on Pain 
of his Contumacy, and a Monition de- 
creed for the Payment of them. 


$ 14. If I obtained Sentence in the 
firſt Inſtance from the Depoſitions of 
Witneſſes, fully proving my Intention, 
and my Adverſary having juſt Excep- 
tions unknown to me, did not prove 


them 


| 
| 
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XLII. 
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Coſts, 


Appeals, 
them in the firſt Inſtance, but in the 


ſecond. 


815 He ſhall not obtain the Cots 


of 8 firſt or ſecond Inſtance; unleſs I 


gave Exceptions againſt his Witneſſes; 


and proved nothing : And then I ſhould 


be condemned at leaſt in the Coſts made 
from the Day I e my Exccp- 


tions. 


§ 16, If the . obtained Scn- 


tence by new Proofs in the Cauſe of 


Appeal; which if he had made in the 


firſt Inſtance, the Appellat had not been 


put to ſo much Trouble and Expence; 
he ſhall not obtain the Coſts of the firſt 


Inſtance. 


$ 17. Unleſs the Appellat knew tlic 
Proofs that would be made in the ſccond 
Inſtance, and the Appellant's Defence 
(as the Payment of 2 Legacy or Tythes) 
at the Time of the ficit Inſtance ; and 


then the Appellat is to be condemned in 


the Colts of both Inſtances. But Qcre? 


for the Appellant was in Mala Hide in 


not producing his Proofs in the firſt In- 


Nance, 


5 


* bs 
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tence in a Cauſe of Tythes for a greater 


the Confeſſion of the Party; or the 
Proofs made ; the Impugnant has a juſt 
Cauſe of Appeal: In which Appeal the 


to the Exceſs, but ſhall be in Force with 


his Appealing, ſhall not obtain Coſts: 
and becauſe the Party obtaining Sentence 
did not relinquiſh, and renounce the Ex- 
cels adjudged was (as well as the Appel- 


both deſerve to be puniſſied; there ſhall 
be a Compentation of Coſts. 


$ 20. The Appellant ſhould offer the 
dum due, and acquieſce to the Sentence of 
the judge from whom, with Reſpect to 
mat, judicially before the Judge of the 
Appcal ia the Beginning of the Suit. 


$ 21. And the Appellat ſhould at 
leſt within ten Days after Sentence re- 


from whom; or immediatcly upon his 
Ap carance before the Judge to whom ; 
| f and 


"ws 


Sentence ſhall be repealed with Regard 


Reſpect to the juſt Value of the T'ythes. 


lant) in Mal Fide, and in ſuch Caſe 


$ 18, If the Promovent obtained Sen- C H A P. 
XLII. 
dum than appeared to be due, either from 


$ 19. And the Appellant, unleſs he CER 
offered ſuch juſt Value at the Time of“ 


linquiſn the Exceſs before the Judge 
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one, and fail- 
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C H A P. and then Coſts will be decreed upon the 
XLII. Adverſary's perſiſting in the Appeal. 

N e $ 22. If in Appeals from Grievances 
ances and De. before Sentence, and afterwards from 
fnitive Sen Sentence, both Appeals are contained in 
_ the ſame Inhibition, and ſpecified in e 
fame Libel; and if the Appellant fails 
in the Proof of the Grievance, but juſ- 

tifies the Appeal as to the Principal 
Cauſe; by ſhewing the Sentence of the 
Judge from whom to be unjuſt; or 
Vice Ver{d. 


mn; 


Tbe Apel. 8 23. The Judge uſually in ſuch 2 


* if . 
mT Cle pronounces two Sentences ; and 2s 
ing in the o- the Appellant failed in proving Part of 
ther, a Com- his Libel, there is to be a Compenſation 
penſation of | Hy | | 
Cofts. > of Colts, 


$ 24. For as the Appellant frivolon!ly 
and unjuſtly appealed from Grievances, 
or Sentence, as the Caſe is; he ſhould 
be condemned in Coſts as to that ; but 
as he juſtified his Cauſe in one of the Ap- 
peals, he ſhould have in that Reſpect 
Coſts decreed him: For the Appellat 
obtained Sentence in one Appeal, ard 
is entitled to Coſts: There mult be 
a Compenſation therefore. 


$ 255 
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& 25, But ſuppoſe the Appellant ex- XIII. 
pended more Money in his Appeal from | 
Grievances ; than the Appellat can prove 
that he expended in confirming the Sen- 
tence of the Judge from whom. 


$ 26. As in Appeals from Threats of 
the Judge from whom, which appear 
not among the Aéts in the Tranſmiſs; 
and therefore muſt be proved by Wit-- 
neſſes. Eo. 1 


8 27. Or in Cauſes of Correction, Exceptions to 
uV here the Judge on Account of the Re- at. 
verence due to him is not made a Party 

in Appeals from Grievances or Sentence; 

and it does not appear from the Acts 

that the Grievance was inflicted at the 
Inſtigation and Promotion of the Appel- 

lat; you muſt produce Witneſſes to prove 

that it was. 1 


$ 23. And alſo where there is an Ap- 
peal from an exceſſive Taxation of Coſts; 
if the Exceſs is not evident from the Acts 
las it often happens when Coſts are taxed 
for ſolliciting the Cauſe; and for expe- 
diting Commiſſions for the Examination 
of Witneſſes) ſuch Exceſs muſt be proved 
by Witneſſes: And in theſe Caſes the 
| Appellant 
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CH AP. Appellant muſt be at extraordinary Ex- 


XLII. 


pence. 


$ 29. Here the Perſon obtaining Sen- 
tence ſhall obtain his ordinary Expences 
in proſecuting the Appeal; as well as his 
extraordinary Expences in proving the 


Facts not appearing in the Tranſa: iss. 


8 30. In theſe Caſes it ſeems reaſon- 
able, and equitable that when more Mo- 
ney has been expended in proſecuting the 


one Cauſe ; ſuppoſe for Inſtance the Cauſo 


of Grievance ; than was expended by the 
oppotite Party in defending the Defini- 
tive Sentence in the firſt Inſtance; and 
confirming that : And two different Sen- 
tences are pronounced; the one for juſ- 
tifying the Appeal from the Grievance ; 
the other confirming the Sentence of the 
Judge from wbom ; that there ſhould 


not be a Compenſation of Coſts. 


$ 31. But that the extraordinary Sum 


_ expended in the one Cauſe, exceeding the 


Sum expended by the Adverſary in the 
other Cauſe ſhould be decreed for ; and 
allowed the Party that has expended it: 


and that fo much as the one Sum ex- 


ceeds the other be taxed for him. 
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4z 5» 

Inhibition. in a matrimonial Cauſe, XXV. 2, 3 
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Conſent, may be diſſented to when they come | 
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What Cauſes are Copnizable in the 
Eccleſiaſtical Court. See Zouch 
Deſerip. Jur. & Jud. Ecclgſ. 


Par. "a iv. See Clarke and 


 Oughton: | 


wardens preſent any Perſon for 

a Crime, or for the common 
Fame of a Crime, ſuch a Cauſe is called 
a Cauſe of Office, and the Judge is faid to 
proceed ex mero officio, che Proctor 
of Office, or in his Abſence ſome other 
Proctor appointed by the Judge, being the 
neceſfary Promoter of the Office. 


| W E. N the Mi niſter or 2 


But if any private perſon aceuſes anos 
ther of any Crime, the Accuſer is the vo- 
luntary Promoter of the Office, and the 
fudge 1 18 laid to proceed ex officio promote. 


If one Mar ſeeks Redreſs againſt ano-/ 


ther in the Eccleſiaſtital Court, as in Caft 
of Defamation, Subſtraction of Tythes, 
A | Se ® 


APPENDIX 
Sc. ſuch a Cauſe is called a Cauſe of In- 
ſtance. 


What in common Law we mean b 
Plaintiff and Defendant, in the Eccleſiaſti- 
cal Law we call Actor, Pars Actrix, or 
Promovens ; and the Defendant Reus, Par; 
' Rea, or Impugnans. 5 


Every Cauſe is brought into Court by a 
Proceſs, which the Judge iſſues out under 
his Seal of Office, and is returnable into 
Court on a certain Day therein mentioned, 
and under the Citation there muſt be an 
Abſtract in Engliſb concerning the Man- 
ner of ſerving the Citation. Can. ii. 1711. 


If the Apparitor, or other Perfon who 
undertakes to ferve a Citation, makes Oath 
in Court that he could not find any of the 
Perſons mentioned in ſaid Canon ii, 1717, 
the Promovent's Proctor moves for a Cita- 
tion viis & modis, which the Judge grants. 


A Citation viis & modis being duly 
ſerved, and Oath made of the Service, if 
the Party appears not, the Promovent's 
Proctor moves that he may be pronounced 
contumacious, and for a Citation vii, &c. 
(if occaſion be) for him to ſhew Cauſe 
| why he ſhould not be * l 

- | whic 


AEN 

which being granted by the Judge, and be- 
ing duly ſerved and returned upon Oath, 
if the Party then appears not, the Promo- 
vent's Proctor moves for a Decree Excom- 
mucandum fore, and 4 Citation ad viden- 
dum fe excommunicari; concerning the Ser- 
vice and Return of which; ſee Can. iv. 
1711. | . 

This Proceſs being duly ſerved, and up- 
on Oath returned, if the Party ſtill con- 
tinues not to appear, the Promovent's 
Proctor moves that he may be excommu- 
nicated, and preſents the Form of an Ex- 
communication in Writing, which the 
Judge, if a Preſbyter, reads, fitting with 
his Hat on, only moving his Hat when 
God or Chriſt is named, and ſigns his 
Name to it. h | | 


Note, that in a Cauſe of Office the 
Party muſt appear in Perſon, and is not 
allowed to appear by a ProCtor, until he has 
received Articles: but in a Cauſe of In- 
ſtance, Appearance is only by a Proctor: 
Note alſo, that the-Return upon Oath of 
each Citation ought to be writ on the 
Back or at the Bottom of it, with a Jurat, 
ſigned by the Judge. e 


„„ R, 
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Note, if the Party has run into Con- 
tempt. by not appearing, no Appearance is 
to be received (Whether Perſonal, or by a 
Proctor) of or from him, until he purges 
his Contempt, and pays the Coſts. This 
is expreſsly, decreed as, to Cauſes of In. 
ſtance, Can. Ixx. 1634 and the Practice 

takes Place alſo as to Cauſes of · Office. 


When the Impugnant appears, he may 
in his own Perſon, if it be a Cauſe of 
Office, or by his Pr octor if it be a Cauſe 
of Inſtance, move for Articles or a Libel 
to be exhibited againſt him next Court- 
Day, or otherwiſe to be diſimiſſed with his 
Colts; which the Judge is, b). Ca, Ixix. 
obliged to grant; and therefore, Care ought 
always to be had to have the Libel or Ar- 
ticles ready to exhibit, But whether he 

makes any ſuch Motion or not, the Pro- 
moventꝰs Proctor ought either then to ex- 
hibit the Libel or Articles, or elſe to 
move that he may be admoniſhed the next 
Court- Day to receive them, and the Judge 


4. 


decrees accordingly. 


Whenever Articles or a Libel, are ex- 
hibited, the Promovent's Proctor moves, 
that the Impugnant or his Proctor be ad- 
mogiſhed to give in an Anſwer = ou 
- „ 


APPEN D IX. 7 
Court-Day, which the Judge decrees; 8 
but upon juſt Cauſe given in upon Oath, the 
judge may grant another Court-Day, but 
no longer Time, except there be ſome- 
thing extraordinary, which is an unavoidable 
Cauſe of Delay. 3 8 


When the Day appointed for anſwering 

iz come, if neither Anſwer nor Exce 

| tions are exhibited or entered; the Judge, 
upon Motion, pronounces the Impugnant 
contumacious, and orders a Citation againſt 
him, to ſhew Cauſe why he ſhould not be 
excommunicated, and proceeds to Excome- 
munication. againſt him in the ſame Man- 
ner as is already ſet down. But if the Im- 
pugnant purges his Contempt, and pays 
Colts, he again becomes Rectus in Curid, 
and may exhibit his Anſwer, or enter Ex- 
ceptions to the Articles or Libel, either 
of which muſt be done in writing. 


Sometimes a Motion is made, that the 
Libel or Articles, if no Anſwer be given 
by a Time appointed, ſhould be taken 
pro confeſo: Bat I queſtion much, whe- 
ther ſuch a Rule as this might not give 
ſufficient Ground for an Appeal; and 
therefore don't think it the fafeſt Way, 
Elpecially in Cauſes of Moment, 
. 3; ( 


— 
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When the Impugnant offers Reaſon: 
why ſuch Libel or Articles ought not to 

be proceeded upon, or to ſhew that he i; 
not obliged to anſwer them, the Reaſons 
are called Exceptions, and are to be ex- 
hibited on the Day appointed for Anſwer 
in a Cauſe of Office, by the Impugnant 
himſelf; but in a Cauſe of Inſtance, by 
bis Proctor. | | 


Note, that ſometimes an Impugnant ex- 
cepts to the Juriſdiction of a Court, as 
ſuppoſing himſelf to be either not at all, 
or not in this Caſe ſubject to it, or to the 


Perfon of the Judge, as juſtly ſuſpecting 


that he will not be impartial ; and in each 


of theſe Caſes he appears under a Proteſt, 
exhibits his Exceptions, and prays Arbi- 
trators. But theſe are Caſes that rarely 
happen, and therefore for the preſent J 
paſs them by, and ſpeak only of ſuch Ex- 
ceptions as are made to 'the Articles or 


TL bel. 


= When an Impugnant or his Proctor 8 


hibits ſuch Exceptions, he uſually moves 


for an Anſwer by next Court-Day, or to 
e diſmiſſed with Coſts; upon which the 
Judge decrees an Anſwer the next Court: 


Pay, but no more. : 


1 
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When an Anſwer to Exceptions is given 
in, the Impugnant deſires until the next 


Court-Day to reply, and then if the An- 


ſwer denies any Matters of Fact upon which 
the Exceptions are grounded, he prays à 
Term Probatory for the Production of 
Witneſſes, and Proof of ſuch Facts. But 
if the Anſwer denies Matters of Law, he 
joins Iſſue upon ſuch Points of Law as he 


has alledged in the Exceptions, and prays 


the next Court-Day for the arguing them, 
which is granted, = 


T omit for the preſent to ſpeak of the 
Term Probatory, and the Manner of pro- 
ducing and examining of Witneſſes, be- 
cauſe I ſhall have a more proper occaſion 
for it by M 


If upon hearing the Judge finds the 
Exceptions to be good in Law, he allows 
of them, and diſmiſſes the Impugnant with 

Coſts, in a Cauſe of Inſtance, ar of Office 
promoted : Bat if the Exceptions are not 
ſufficient, he condemns the Impugnant in 
Coſts, on account of the Delay he has 
given, and that accarding to the Number 


of Court-Days he has ſtopped the Cauſe, 


(che Taxation of which Cofts he may, if 
he pleaſes, referve to the end of the Suit) 
— $4 - -. 
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and then upon Motion lays a peremptory 


Rule upon him to anſwer the next Court- 


Day; which if he neglects to do, the 
Judge upon Motion decrees him contuma- 
cious, and procecds to excommunicate hin: 


28 above. 


Ru jure petatur & a N .. 


Ihe Articles or Libel muſt always con- 
tain a perfect Syllogiſm, of which the 
Major lays down ſome known Rule in 
Law, the Minor ſets forth ſome Fact, and 
the Concluſion, in Conſequence, demands 


 Jomething by way of Redreſs from the 


udge. For Example, in a Defamation 


* 4 


| Dae, He who by defomatory Wards de 


an Injury to the good Name and Reputa- 


tion of bis Neighbour, ought to do" Pe- 


aauce for his Fault, and make Reparation 
to his Neighbour whom he has thus injured; 
but on or about ſuch a. Day, and in fuch a 
Place, A. {poke ach and ſuch defamatery 


Wir ds of B. therefore B. defores that be 
may be erjorned Penance, ang Ip make Pi 
B. Raparalim. 


Anſper therefore mult either fir 
Fa, as if A. ſhould deny that 
the Wor ds allcdged, or ſecond, 


* 
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the Matter of Law, or ſome neceſſary Part 


of it, as if A. ſhould deny the Words al- 
jedged to be defamatory ; or thirdly, plead 
ſomething by way of Defence; as if A. 


ſhould plead that B. is an infamous Perſon, 

aud has no, good Name or Reputation 

 whercin to be injured, which is uſually 
called Defenſive Matter. 


_ VVuen the Impugnant has given in his 
Answer, the Promovent defires till the next 


Curt-Day to reply, and then commonly 


Iue is joined, either upon a Matter of 
Fact or Law, or ſometimes of both ; but 
ſo-»2:1mes before Iſſue is joined, there is a 
Rejoinder, and Surrejoinder. 


 teſiatio, after which the Oath de Calum- 
nid, if taken by one Party and his Proc- 
tor, is not to be refuſed by the other Party 
and his Proctor, whenever demanded. See 
. =. 


If Iſſue be joined upon Matter of Law 
alone, the Judge appoints next Court- Day | 


to have it argued ; but if the Controverſy 


be about Matter of Fact, whatever Fact 


be alledged by either Party, a Term Pro- 
betory, Terminus Juris, is prayed and 
"4 © ee granted 


The joining of Iſſue is called Litis Con-. 


Ir 
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granted for the Production of Wirneſte:, 


to be examined for the Proof of it. 


The Term Probatory is the Space f 


three Court-Days; upon all or any of 


which, Witneſſes may be produced :nd 
{ſworn in Court; which Witneſſes, when 
ſworn, are by the Judge admoniſhed to 
attend the Regiſter upon Notice given, who 
privately examines each of them apart, 
and writes down their Teſtimony, which 
they reſpectively fign, and afterwards own 
the ſame before the Judge; (this is called 
Repeating,) who writes repetit, Gc. and 
ſubſcribes his Name to each Teſtimony, 
with the Day of the Month when the 
ſame was repeated. When a Witneſs is 
by one Party produced and ſworn in Court, 
the other Party may require him to be 
ſworn to Interragatories, and when 2 Wit- 
neſs 1s interrogated, no Exception is aß ler- 
ward to be made to him, Query? 


The Term Probatory may upon juſt 
Cauſe (to be proved by Affidavit) be en- 
larged by the Judge; but if there be not 
ſome very neceſſary Reaſon for it, it is 2 
Ground of Appeal. If Oath be made that 
any neceſſary Witneſs refuſes to come to 


Court, though his viatical Expences have 
been tendered him, the Judge upon Mo- 


tion 
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tion grants a compulſory Proceſs for him, 
and it be ſtill refuſes to come, proceeds to 
Excommunication. | 


If a Witneſs be at a great Diſtance, but 
in the ſame Dioceſe, the Judge, upon an 


Affidavit and Motion, grants a Commiſſion 
to have him produced and examined at the 


Place where he lives, and his Examination 


is returned, together with his Commiſſon 
| ſcaled up, and Oath made that it has not 
been opened. If the Witneſs be in ano- 


ther Dioceſe, the Judge upon an Affidavit 
and Motion grants Letters Requiſitory to 


the Biſhop of that Dioceſe, or his Official, 
for his Examination, and when taken, it 


is returned as before mentioned: nor is 
Publication to paſs, until reaſonable Time 


be allowed for the Examination of every 


Witneſs, which upon Affidavit made is 


believed to be neceſſary; but unreaſonable 


Delays are never to be countenanced ag 
allowed. „ x 


The Time for Examination of Witneſſes 
being expired, either Party may move for 
a Publication of the Depoſitions, (which 
till chen are kept ſecret) and the Judge de- 
crees accordingly. © 8 


* 
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1 any Exceptions are to be made againi! 
the Witneſſes, or any of them, for the In- 
validity of their Teſtimony, the uſual 
Time when it is done is after Publication, 
and the Manner of Procceding therein is 
the ſame as in Exceptions againft the Libel 


or Articles, only ſometimes Exceptions are 
made in general, and Time craved till 


next Court-Day to ſpecify ; but this ſeems 


only an Act of Delay, and therefore ought 


to be diſcouraged. 


— 


. ſome Caſes, di. the Promovent 
| apprehends the Teſtimony of his Wit- 


neſſes not to be ſufficiently full, he may 
move for tlie Impugnant's — Anſwer 


upon Oath ; but this is not allowed where 


the Anſwer muſt be the Confeſſion of a 


Crime, as in Cauſes of Deen, For- 


nication, &c. 


1 


Theſe — being thus over, there are 


certain other Rules to be run through ſe- 


_ Court«Days, as follow : 


Au pee onmis. 
Omnia Atta Pr ropofita. wa 
Ad Concludendann. of 


” YU * 1 


A 
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This Rule, ad i is not 


made in a matrimonial, Cauſe, which. is 


aid never to be at an End, becauſe it may 


— 


at any Time be tad 


Ad 4 ex 3 ex Secun- 
da & ex Ti ertia, & interim ad em 
dum, 


There 3 to be no — Uſe of theſa 
ſix laſt Rules, except it be to give the Ad- 
vocates Time enough to appriſe them: 
ſelves of the Merits of the Cauſe, 


In ſome Places the Lakienantion or hear- 
ing of the Cauſe is not upon a Court- Day, 


but at a Time and Place appointed for 
that Purpoſe; but in Dublin it is AY 


on a Court- Day. 


The ls EY. over, the 5 


immediately pronounces Sentence, which. 
muſt be in open Court, and with his Head 


overed; but if there he any Difficulty in 


the Affair, he commpnly HN all 


Next Court-Day. vo 


The Proctor eos this Songs in 


Writing, which. the judge reads, and if 


there be be any Miſtake in the . 


"Is 
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it with his Pen as he proceeds, and then 


ſigns it. When Coſts are given, mention 


is made of them in the Sentence, and the 


Taxation of them reſerved to the Judge. 


The Proctor brings the Bill of Cofts to 


the Judge's Chamber, who taxes it to what 


Sum he in Prudence and Conſcience thinks 
fit, and figns his Name to it; or if there 
be any Controverſy about the Articles of 
it, it is ſometimes debated by the Doctors 
on both Sides, either in open Court, or 


Privately before the Judge. 


If the Sentence be not obeyed, and the 
Coſts paid, the Judge iſſues a Monition 


againſt the diſobedient Party, and if he 


continues in Contempt, proceeds to cx- 
communicate him. Note, the Judge 
makes no Rule in Court but what is 
moved for ; but if a Proctor makes a 
wrong Motion, the Judge may put him 
in his right Way, N 


Every Court- Day ( when a Cauſe is called) 
the Rule made, the precedent Court-Day 
ought to be read, by which it will appear 


what is the proper Motion then to be 


made. Note, that commonly in the whole 

Proceeding, when tke Judge makes a Rule 

on the Motion of one Proctor, the other 
| e Proctor 


. TMGS wr 
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proctor enters his Diſſent or Proteſt againſt 
it, the Reaſon of which is, that he may 
keep himſelf at Liberty either to accept 
or appeal, as there may be occaſion; for 
he muſt not except againſt or appeal from 
a Thing he has once conſented to. When 
in the Courſe of the Proceedings any Mat- 
ter is determined by the Judge, which yet 
is not a Determination of the Cauſe itſelf, 
ſuch a Determination is called an Interlo- 
cutory Decree. | 


Of an APPEAL. 


When either Party thinks himſelf in- 
jured, by the Judge's refuſing to make a 


Rule that ought to be made, or making 
another that ought not, or giving a wrong 
Sentence either interlocutory or definitive, 
or iminoderate taxing a Bill of Coſts, or 


wrongfully excommunicating for no ſuf- 
ficient Cauſe ; he may by his Proctor ap- 


peal to the next ſuperior Judge. 


This Appeal may be made either im- 


meqdiately by word of Mouth in open 
Court, or within ten Days (fifteen by the 


Statute) in writing before a Notary Publick. 
The Appeal being either Way made, the 


3 udge admits. it, Quatenus de Fare, and 
appoints a convenient Time for the Ap- 


pellant to proſecute his Appeal, and bring 


Certificate from the ſuperior Judge of 
| F ſuch 
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el die Proſecution; which Act of the 


dee is entered in the Book, if the Appeal 
made Viba Voce, or written on the Pa- 
per itſelf it it be made in writing. 


At the tune Time ali the Judge de- 
erees to the Appellant Apoſtles, that is, 
Letters Dimiſſory, or, which is the bd 
Way, Totum & Integrum. Procefſum boco 
Apoſtolorum'; which is alſo entered in the 
Book or wrote in the Paper, according as 
the Appeal 1 is made. 


If the A ppeal be not EY in ten or 
fifteen Days, it is too late. If Apoſtles are 


not demanded within thirty Days after the 


Cauſe of Appeal, or an Inhibition procured 
from the ſuperior Judge, the Judge a 2% 


pronounces the Appeal deſerted, and pro- 


ceeds as if there had 3 no Appeal at all. 


Note, that if one Party ſues another in 
a Cauſe of Defamation, the Impugnant 
may appear, and pray to proceed ſumma- 
rily, which is enacted by Parliament in a 
defamatory-Cauſe, though a ſummary Pro- 
ceeding in any other pron Cale would 


be a mere Nulſity - 
Note al ſo, that by the Style of the Pre · 
rogative Court, all Cats are, ſummary, 
though they y Soquently proceed, in a ple- 
ng Manner, 
2 | A PPEN: 
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APPENDIX II. 


A Collection of Modern 
Rules of Practice and 
Caſes adjudg'd in the 
Courts of Doctors Com- 
mons, ( never before pub. 
tiſh'd) digeſted under 
their proper Heads in 
Alphabetical Order. 
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APPENDIX II. 


A Colleftion of Modern Rules 


of Praftice and Caſes ad- 


judged in the Courts of Doc- 


tors Commons (never before 
publiſhed) digeſted under their 
proper Heads in Alphabeti- 
cal Order. | 


| Abatement. © 


F the Client dies poſt Litis Conteſtatio- Of Abatement, 


nem, the Proctor continues till Sentence 
aliter if before; and in Caſe of the Death 


ok the Party, againſt whom Sentence has 


been read, the Executor ſhall be cited to 
ſhew Cauſe why ſuch Sentence ſhould not 
be put in Execution: But in Cauſes of De- 
ſamation, or other perſonal Action, the 


Smt ſhall abate on the Death of either Par- 
ty. See 2 Cro. 433. 1 Leon. 117, 178. 


1 Lev. 6. 1 Vent. 133. Pollexfen v. Pol. 
exſen. ; | 


YC Ab ſlution. 


—— CO u—ͤ— -—— . — 
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Abſolution. 


Of Abjolntim. & Perſon taken by an Excommunicas 

| . Capiendo ſhall not be abſolved till he 

has paid the Contumacy Fees, and allo the 

Fees of the Signiſicavit, the Writ, Sheriff's 

Attornies, and other Fees neceſſary in ob- 

taining that Writ, and then the Judge re- 

ſtores him, and ſignifies his Abſolution for 

obtaining the Writ pro Corporis deliberati- 

one. Gibſon 1107. In Contract Cauſes 

the Party excommunicated for not ſolem- 

nizing Marriage according to Sentence, 

may be abſolved on giving Security to obey 

the Commands of his Ordinary, &c. tho' 

| in other Caſes he ſhall firſt obey before Ab- 
_ ſolution. | | . 

If one appears, and is excommunicated 

for not anſwering to a Libel, (a Copy of 

. which is refuſed, or has not been given him) 

he. ſhall upon a Prohibition be abſolved 

without taking the Oath Melius parend: 

mandatis Hcclęſiæ; but if no Appearance, 

he ſhall not be abſolved without that Oath. 

1 Sid. 232. Scurr v. Burrell. 1 Vent. 5. 

1 Sid. 403. If Perſons excommunicated 

de abſolved, and have taken that Oath de 

parendo, Sc. and ſhall be excommunicated 

again in non parendo, &c, they ſhall be 
. proceeded againſt in a Cauſe of Perjury. 


 Acconnts. 


— 7 —— <4 — —Gdp ö—l — —— — — n een * 
| — r — — 
„5 r KK ——2 te ten nn 3 * 1 2 KY * 
— = —— 
ag 


% %" TR. cas "Fo rt 


(.s} 1 


Accounts. | | 


A N Account muſt be paſſed before the Of Accounts. 
A ſame Judge, or his Surrogate or Suc- 
ceſſor that grants the Adminiſtration ; as if 
A. B. the Official of any Archdeacon 
grants an Adminiſtration, the Account — 
be paſſed before him, his Surrogate or Suc- 
ceſſor, and not before any Chancellor of a 
Dioceſe tempore Inhibitionis ; 3 per Dr. Bet- 
teſwort h. 4 
In Cauſes of Account the ſingle Oath of 
the Accountant ſhall diſcharge "him of all 
Sums by him expended, not exceeding 7 
Forty Shillings he ſhall be allowed his Ex- 
pences in ſecular Courts, over and above 
ſuch Coſts as were allowed there. Funeral 
Expences, according to the Degree and 
Quality of the Deceaſed, are to be allowed | | | 
out of his Goods before any Debts or Du- | 4 
ties whatſoever. Godolph. Abr. fol. 86. | 
je. 11. 3 Infl. 97. Tho' for Strifineſs 
no Funeral Expences are allowable againit a 
Creditor, except for the Coffin, Ringing 
the Bell, Parſon, Clerk, and Bearers Fees, 
but not for Palls or Ornaments. Per Holt, 
1 Sale. 296, Shelley's Caſe. An Admini- 
ſtrator called to Account at the Promotion 
of a Party is bound to exhibit an Inventory, 
Gut not under Proteſtation of adding, c. 
as in common Form) tho' he had exhibited 
one before. He may have a Decree againſt 
A 3 the 
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6 Accounts, 
the Plaintiff in ſpecial, and all others in g 
neral having Intereſt, to ſee the Account 
pailed and Diſtribution , made. Since iitc 
22d of Charles II. an Adminiſtrator i. 
bound to account without Citation, and a 
Perſon intitled to Diſtribution by that Statusc 

may ſue the Adminiſtrator to prove his /\c- 
count. Salk, 315. Archbiſhop of Canter- 
 lbaryv. Wills. Noy 78. 2 Infl, 6. Ths, 
Raym. Rep. 407. One Witneſs to prove 
hg" Sealing of a Bond, aud one to prove 
Payment, with the Oath of the Party, is 
good Proof in Accounts. A Party praying 
an Account, having an Intereſt, is not to 
be conderumed in Coſts, unleſs he objects 
thereto and fails in his Proof; tho' in this 
Caſe ſuch exact Proof is not required as in 
other Cauſes, therefore a Shop-Book is ad- 
mitted as Evidence. Executors, where the 
Reſidue is not bequeathed, and who have 2 
particular Legacy given for their Pains, 'and 
are therefore called Nude” Executors, are 
liable to be called to Account, and diſtribute: 
If an Adminiſtration be granted to 4. 
| who has no Right, and is afterwards re- 
pealed and granted to B. who has Right, 
B. ſhall ſue A. to Account for the Profits 
in his Time in theſe Courts, for there's no 
other Remedy. Godolph. 125. ſect. 32. 
The Executors or Adminiſtrators of any 
Guardian may be cited to Account by the 
Stat. 4 & 5 Ann. An Account paſſed in 
the Minority of a Perſon intereſted is void 
againſt the Infant. Fitz. Nat. Breu. 118. 


Account, 1 Brownl. 2 5. Adminiſtration 
during 


All ions. 3 
during Minority is repealed, and another is 
made Adminiſtrator during, Sc. and the 
{cond Adminiſtrator draws the firſt to Ac- 
count, and gives him a Releaſe, yet the 
Infant at his full Age may compel the firſt 
Adminiſtrator to account again. 1 Roll, 
Air, gio. Stat. 22 & 23 Car. 2. c. 10. 

I Fac. 2. e. 1 | 25 N 

Pariſhioners cannot bring an Action of 
Account againſt their Church-wardens, but 
they may make other Church-wardens, and 
they ſhall have it againſt their Predeceſſors. 
Lily's Reg. 22. | 


225 AF ions. 
AE Law allows not of many Actions of 43;ons. 
for the ſame Matter, according to 
the received Maxim in Law, Nemo bis pu- 1 Sid. 88, 201. 
niri debet pro eodem Delicta. Action lies 1 Lev. 71. 
againſt an Ordinary for placing one in a Seat? Fe. _ 
in an Ifle belonging to another, or againſt Hegp __ 
any one for a Diſturbance in a Seat in aWatl. 298. 
Church, for Dilapidations, * Simony, lay- , Co. 49. 
ing violent Hands on a Clergyman ; (and Salk. 134. 
the Reaſon why this is ſuable here is, be- 
cauſe the Clerk having habitum ef Tonſu- 
ram, which made him known, it was an 
Ofznce to the whole Order. Godolphin's 
Rep. 115. Gibſon 10. 2 Inft. 492, 608. 
1 Cro. 753. 13 Edw. 1 Reform. Leg. 
125. 12 Ca. 99.) It lies againſt one for 
A 4 quarrelling 
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3 85 AAtons. 
quarrelling in a Church, for Adultery, For 
nication, Abſence from Church, Nor-Pay- 
ment of a Rate for the Repairs of a Church, 
or for Books for the Church, or for ub. 
Vide Lindw. ſtraction of Legacies left to pious Uses | in 
de Teitam. ita vVhich laſt Caſe the Judge may procced 
againſt the Executor of his mere Office, or 
at the Promotion of the Church-wardens 
of the Pariſh to whoſe Poor the Legacy 
was left]. It lies for hindring the Exccu- 
tion of a Will, or making of an Inventory 
(the Puniſhment of which is Excommuni- 
cation, as in a Cauſe of. temerary Admini- 
ſtration) Fitz, Nat, Brev. 98. So for Sub- 
traction of Procurations or Synodals by 2 
Rector, Cc. from his Biſhop or Archdea- 
con, for Subſtraction of an annual Penſion 
going out of a Church, &c. So for utter- 
ing reproachful Words, (tho' not deſama- 
_ denoting any Crime out of an angry 
malicious Mind, for which no Action 
lies at Common Law, which is called here 
Defamation, for a Suit hes not here for 
Words charging an Offence not puniſhable 
here; and in Words defamatory Malice is 
preſumed, in Words reproachful muſt be 
proved. Salk. 692. Suit lies here for Proc- 
tor's Fees. See 4 Mod. 254. 5 Mad. 
238. 1 Vent. 165. 1 Salk. 333. 1 Koll. 
Rep. 59. 1 Med. Rep. 167. March 45. 
All Artificers muſt pay to the Rector, c. 
of their Pariſh the tenth Part of their Gain 
(called Perſonal Tithes) about Eaſter, for 
the Year then paſt, (all Charges firſt de- 
ducted) Stat. 2 Edw. 6. c. 13. ſect. 7, 8, 
Ds | 9. Allo 
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Alſo all hired Servants the Tenth of 

their Wages (deducting the Charge of their 

Cloaths) ; on Failure of Payment Action 

lies ; but theſe Cauſes are prohibited, ex- 

cept in ſome Places where {ich Perſonal 

Tithes were payable for forty Years before 

the Statute. Any Inhabitant of a Pariſh 

weren a Chapel has been antiently founded, 

and Divine Service performed therein, may 

(it jt be negieted) ſue the Rector, c. in 

a Cauſe of Subſtraction of Divine Service. 

22 Hen, 6. 46. Litt. Rep. 30. 

An Excommunicate Perſon cannot bring bs can 

any Suit, nor a Minor under the Age of Save Adios. 
Tuwenty-one, (without his Guardian) nor a 

Dean and Chapter, the Head, and War- 

dens and Fellows of a College, Mayor, &c. 

of a City, or any other-Community, with- 

out a Syndich lawfully appointed. 


Adminifliration and Admini- 
frrators. 


Dminiſtration muſt be granted 1. tO_4q4,;n;ftration 
the Husband of the Wite's Goods. Si to be 
2. To the Wife of the Husband's. But graze. 
an Adminiſtration may be granted to the 
Father before the Widow, and a Reſiduary 
Legatee ought to be preferred before her in 
an Adminiſtration, (with the Will annex'd.) 
If go Husband or Wife, then 3. To the. 
Children; if the Children die firſt, 4. 2 
| | the 
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the Father or Mother; if no Father, &. 


5. To a Brother or Siſter of the who!- 


Blood. 6. To a Brother, Se. of the hai 


Blood, for they are all next of Kin in equa! 


Degree; and if none of the half Blood, . 


To the next of Kin, Uncle, Aunt or Con- 


fin; and for Default of theſe, 8: Toa Cre- 


ditor; for want of all theſe, 9. To any »- 


ther Perſon at the Judge's Diſcretion ; or 
he may ex Officio grant to a Stranger Let- 
ters ad colligendum bong defuntti, or may 
take them into his own Hands to pay the 


Deceaſed's Debts. Wood's Inſt. 317. Ad- 


miniſtration may be granted during the M. 


nority of an Infant (next of Kin) to any 
Perſon, and expires when the Infant arrives 


at the Age of Twenty-one. J. may be 


granted to one during the Abſence of an- 


other, but it muſt be expreſſed in the War- 
rant that the Party was then at ſuch a Place 
extra Regnum. It may be granted to an 


indifferent Perſon pending- Suit in Caic of 


Neceſſity, as where there are Bona per itu- 
ra. 1 Vent. 313. When legally granted 
it cannot be revoked, but where it is not 


(as to Stranger when there is a next 


of Kin) it may; but if the next of Kin be 
incapable of taking of it through Attaint or 
Excommunication, and the Judge grants 
it to another, if he afterwards become ca- 
pable, it may be repealed and granted to 
him. 1 Show. Rep. 351. If an Admini- 
ſtrator become a Bankrupt, the Judge can- 


not revoke and grant it to another; aliter it 


he be Non compos, for that is a natural Di- 
ability, 


and Adminiſtrators. 5 
ability. Salk. 36. Adminiſtration was grant- | 
ed to the Grandmother, and a Mandamus 
was prayed to have it granted to the Aunt, 
but denied. Salk. 38. It is void when 
granted by a wrong Ordinary, and voidable 
when granted to a wrong Perſon. 1 An- 
derſ. 303. Ouen 50. 1 Sid. 371. It 
may be granted on Condition, and what- 
ever the Adminiſtrator does before the 
Condition broken is good. It may be 
granted for a particular Time, as till, Tc. 
6 Coke 18. 2 Sid. 50. or for a particular 
Purpoſe, as to ſubſtantiate Froceedings in 
Chancery, Ce. or to receive a particular 
Sum, as publick Stock, Sc. No Admini- 
ſtration ſhall paſs till fourteen Days after the 
Inteſtate's Death, nor ſhall it be granted to 

a Creditor till the next of Kin have been ci- 
ted to accept or refuſe. Dr. Par ſons. On Adminiſtration 
granting thereof, Oath is taken to admini- Oatb. 
ſter the Deceaſed's Eſtate duly, by paying 
his Debts as far as his Eſtate will extend, to | | = al 
give in a true Inventory, and paſs a juſt | | 1 
Account of his Adminiſtration. Bond 1s 
allo given to the Ordinary in double the 
Value of the Deceaſed's Eſtate to make a 
Diſtribution of what remains after all Debts, 
Funeral Charges, and juſt Expences of all 
Kinds deducted. Vaugb. 96. Doctor and 
Student L. 2. c. 11. Golds. 106. Cro. 
Eiiz. 425, 459. | 


| Where an Executor proves a Will and Adniniftration + b 
dies inteſtate, the Judge ſhall grant Admi- de bonis non, L254 
niſtration of the Teſtator's Goods left un- &. | 
adminiſtred by the Executor to another, and | 

| ; . | this | 
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12 = Adminiſtration 
Cum teſta · this is called Adminiſtratio de bonis non d. 
mento annex. iniſtratis. Where the Executor refuſes to 
prove, Admiſtration ſhall be granted with 

the Will annexed. 1 Roll's Abr. 907. 

In Caſe of a temerary Adminiſtration, the 
1 right Adminiſtrator or Executor muſt ſhew 
= 1 - the Probate or Adminiſtration under Scal, 
4 | and demand the Deceaſed's Goods, which, 
| if denied, he muſt be cited ro anſwer Ar. 
of EE: _ ticles at the Promotion of the Adminiſtra- 


2 „ 
is An Action lies for and againſt an Adrni- 
77 niſtrator, and he ſhall be charged to the 


5 | | Value of the Deceaſed's Goods, and no 
0 further; but ſhall not be chargeable with 
them until they come to his Hands, « Rolls 
Ar. 90), 919. If he dies his Executor 
ſhall not adminiſter in his ſtead, but Admi- 
niſtration ſhall be granted anew. Terms of 
Law 12. He may pay his own Debt firſt, 
(if it be in equal Degree with others) ; and 
if he was indebted to the Inteſtate that 
Debt ſhall be Aſſets in his Hands. 1 Rolls 
| Abr. 922. Vaugh. 98. 
Caſe wherea R. M. dies, leaving a Widow and Bro- 
Widewba:Ad-ther, the Widow prays Adminiſtration : 
os oral The Brother oppoſes it, : becauſe by Mar- 
ed herſelf Triage Articles ſhe had barred herſelf of all 
7 Thirds, &. Dower, Thirds, c. She ſets forth, that 
© Marriage the Jointure which the Deceaſed was to 
Lc. ſettle, was not compleated ; and allo that 
Part of the Eſtate he had ſettled was mort- 
gaged, tho' covenanted to be clear. Curia 


of Opinion, that as the Conſideration on 


which ſhe was to be barred was not com- : 
= pleated, 


and Adminiſtrators. 13 


| pleated, the Bar ſhould not prejudice her, 

And granted Adminiſtration to her. In 

the Prerogative Court, Witham againſt 
Witbam. 

Chriſtopher Smith died, leaving two of Ardi- 
Children (Infants); C. S. the Grandfather fto-ee 
and Guardian ex officio prayed Adminiſtra- 
tion: Other Creditors appeared, and al- 

I:dged the Guardian was a Creditor, and 
prayed Articles; which the Judge decreed. 
The Guardian moved for a Mandamus, 
which was denied ; but they declared if the 
Children had been ſeven Years old, and 
had choſe lum Guardian, the Jadge could 
not order Articles, | 

A. V. made his Will, and gave the Re- C 2 Adni- 
ſidue of his Eſtate to his Wite for [I TO 
afterwards to Truftees for the Uſe of his cum Teſta- 
Daughter A. (Wife of F. A.) for Life, mento. 
without Controul of her Husband ; after 
her Death to her Children, and makes his 
Wife Executrix ; ſhe proves and dies inteſ- 
tate, leaving Goods unadminiſtred; the 
Daughter A. applies for Adminiſtration de 
boni, Cc. cum Teſtamento, c. as allo one 
of the Truſtees; the Judge on hearing 
Common Lawyers and Advocates decreed 
it to the Truſtees. | 

See Stat. 31 Edw. 3. c. 11. 9 Co. 652. 

5 Med. 375. Gibſon 573. 21 Hen: 8. 
c. 5. Shower 351. 43 Eliz. c. 8. 22 C 
23 Car. 2. c, 10. 29 Car & © 3. 


uw 


Ja. 2. c. 10. = Salk. 251. 30 Car. 2. 


. ) e's W.& M. c. 24. f. 4. 12. 
Kall. Abr. — Godolph, * Leg. 131. 
Stat. 
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Adultery, 


Adultery. 

Stat. Weſtm. 2. c. 19. Carter 125, 126, 
8 Co. 133. 1 Vent. 218. Caſes in gui 
ty Abr. 249. 1 Sid. 293, 372, 400. 1 
Lev. 186, 78. 1 Vent. 133. 1 Sid. 59. 
Co. fol. 39. 1 Sid. 101, | 
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8 Adultery. 


IN Cafe of Adultery a Woman's own 
1 Confeſſion will not prevail. The Rule 
in the Civil Law is, revelanti Turpitudinen. 
ſuam fides non datur. Adultery is a iuffici- 
ent Cauſe of Divorce, but then it muſt be 
proved by Witneſſes, 1 Rolls Abr. 255. 
2 Inſt. 488. Godolph. Abr. 115. Degge 
156. Salk. 552, Sir Charles Wolſeley cn 


| Divorce. Godolph. Abr. 411, &c. 


In Cauſes of Reſtitution of Conjigal 
Rites the Adultery of the Plaintiff alledg- 
ed and proved by the Defendant hinders 
2 Reſtitution, unleſs the Plaintiff proves 
a Compenſation or Remiſſion of the Crime, 
See 18 Levit. v. 20. Taylor's Cajcs of 
Conjc. I Vent. 158. 2 Lev. 67. Godviph. 
r. 58. 2 Inſt. 435. Can, 109. Hob. 
213, Nelſon's Rights, &fc. 


Age. 


E 


e 


LL Age regularly is Twenty-one A. 


Fears. Co. Liit. 79. But a Perſon 
may do many Things under that Age; at 
fourteen he may chooſe a Guardian, and 


conſent to marry; a Woman at twelve may 


conſent to marry, and at fourteen may 


choote a Guardian. A Man can't make a 


\Will of Goods before fourteen, nor a Wo- 
man before twelve; but it depends wholly 
on our Courts to determine at what Age 


ſuch Wills may be made. Swinb. 43, 218. 


i Init. 89. 5 Co. 29. 2 Mod. 315. 2 
Jones 210. an | 

A Father may by his With executed in 
the Preſence of two Witneſſes, diſpoſe of 


the Cuſtody and Tuition of his Children (if 


under Twenty-one Years) during their Mi- 


nority, to ſuch Perſons as he ſhall think fit. 


Stat. 12 Car. 2. c. 24. Minority of an 
Executor determines at ſeventeen, of an 


Adminiſtrator at Twenty-one, If Money 


be bequeathed to one at his Age of Twen- 
ty-one, and he dies before that Age, 
the Money is loſt; per Finch. And 


here one bequeaths a Sum of Money to a 


Wornan at her Age of Twenty-one, or 
Day of Marriage, to be paid her with In- 
lereſt, and ſhe dies before either of thoſe 
Days, the Money ſhalt go to her Executor. 
2 Vent. 342. AT ge: 

| Aimony. 


. ² A ²˙ 2 A 


[16] 


— 


Alimony. 


the Husband's Eſtate, which by the 


Aung, what. * ſignifies that proportion of 


Sentence of this Court is allowed the Wife 
for her Maintenance (upon any Separation 
from him) pendente Lite. In every Cauſe 
where the Wife ſues the Husband, or e con- 
trario, as ſoon as it appears to the Judge, 
either by the Anſwers of the Party princi- 
pal, or by the Proofs, that the Marriage 
was ſolemnized betwixt the Parties, the 
Wife's Proctor prays that the Hlusband 


x Chan. Chaſ. might be condemned in Coſts of Suits and 


250. &c. 

1 Sid. 124. 
Godolph. 
Abr. 50, &c. 


Alimony, and then porrects a Bill of Cots, 
and prays Alimony to be allowed from the 
Return of the Citation, pendente Lite juxta 
Ratam of ſo much pe- Week, Fc. leaving | 
a Blank at the Bottom of the Bill for the 

Judge to inſert the Sum to be paid /t 
nem Litis; the Judge then taxes the Cotts, 
and being certified of the Man's Abilitics, 


[for in taxing of Alimony Conſuetudo tt 


Nualitas ejus cui affignatur ſunt conſide. 
randæ] he taxes ſo much for Alimony 
weekly, c. Nift aliter per nos decretum 


fuerit ; and the uſual Sum is the Third, or 
at leaſt the Fourth Part of the yearly Value 


of the Eſtate, tho the Man may in any 


Part of the Suit (to avoid a further Taxa- 


tion) alledge his Poverty, or that he 1s de- 
. cayed 


. * 4 8 = = "X g - - * [ 4 „ 8 - oh mp een ad . x 
e rr r an 
: 18 * * * * 1 , M v 55 * 75 EY , * 
> : : » 4 


Alimony. 


cayed in his Eſtate : The Wife's Proctor 
may alſo alledge the Value of the Goods 
ner Husband had as a Portion with her at 
the Time of Marriage, and the Value of 
the Goods he poſſeſſes, that a Certainty of 
the Value may appear by his Anſwers. 


Nelſon's Rights, Tit. Alimony, No Ali- 


mony can be decreed but by Content, or 
pro Expenſis Litis, unleſs there be firſt a 


Dccree for a Separation. 1 Foll's Rep. 
110. Ce. Car. . 8 


Alimony may be before Divorce; for tho' 
the Libel be generally propter Sævitiam, Sc. 
becauſe the want of Necellaries js Sævitia; 
yet there ſhall not always be a Separation 
upon this, but the Man may appear and 
give Security to maintain his Wife, and fo 
they may cohabit. 1 Sid. 109. If the 
Husband refuſes to live with his Wife, or 
tbruſts her out of Doors, the Ordinary will 
compel him to allow her Alimony. 2 Brown!. 


18. In this Caſe ſhe makes an Affidavit to 
this Effect. 


AB. Wife of C. B. Party in this 
Cauſe, maketh Oath, that ber Husband, 


the ſaid C. B. bas refuſed to cohabit with © 


ber, and has not ſo done for the Space of 
| paſt, and that on the 

Day of luaſt paſt, ſh? the ſaid 

A. B. did earneſtly requeſt him the ſaid C. B. 

to tare her Home and maintain her as his 

Wife, which he abſolutely refuſed. 
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Allegations. | 


Anse 


This is the proper Court for Alimony, 
and if the Husband will not obey, th. 
Judge may excommunicate him: Beſides, 
the Remedies are more proper here than hy 
Juries in publick Courts, becauſe Modeſty 
and Deccncy require Domeſtick Diffe- 


rences to be privately determined. 1 &. 


124. 


Allegations. 


. Allegatic ons ſhall be ſigned by an 
| Advocate, otherwiſe they ſhall not 
be admitted. If a Judge refuſes to admit 
an Allegarion material and pertinent to the 
Cauſe, the Party may be relieved on an 
Appeal, if be proves the Matter alledged; 
but if he makes Oath of his Credulity, he 
ſhall obtain upon his Appeal without prov- 
ing the Matter alledged. 

When a Proctor to prevent a Cauſe being 
aſſigned ad concludend', ſays he gives an Al- 
legation, he thall really give it in, and ſhal! 
ſwear that he believes he can prove it (if 
required by the adverſe Proctor) and 
that he gives it in non Animo mos 


Litem. 


Anſwers. 
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Anſwers. | 


Plaintiff's Proctor is to pray an An- 
iwer of the Defendant or his Proctor, who 
{1311 be obliged to anſwer negatively or af- 
Ermatively the fame Day. And whoever 


\ Libel being given and admitted, the Aufevers. 


makes an inſufficient Anſwer, which ſhall 


be to adjudged, and ordered to be amended, 
mall pay 13s. 4d. for the Delay, but if 
it be full the other Side ſhall pay as much. 
And in examining Witneſſes as to what 
they don't know, they may ſay, they don't 
now certainly to depoſe ; but a Party 
Principal, as to what concerns his own 
Fact, muſt directly aniwer yea or nay ; and 
as to what concerns another Perſon, what 
he thinks or believes in his-Conſcience to 
he true, viz. per Verbum (Credo); and in 
hs End of every Anſwer to add theſe or 
the like Words..——— And otherwiſe he 


does not believe the Contents of the ſaid 


Polition or Article to be true in any Part 
thereof. 
the proper Terms muſt be obſetved. 
Anſwers and believes, or confeſſes, Sc. 
ani not depoſeth and faith. And Note; 
thoſe that are called Articles to Witneſſes, 
arc called Poſitions to the Party Principal. 
— And where the Poſition is Multiplex, 


«nd contains many Branches, enquire of 
B 2 dhe 


And in Writing his Aniwer 


„ 


8 
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Anſwers. 

the Party how much thereof he can co. 
feſs or believe, and that being wrote, cl: 
it with ſthe reſt of the Contents in the fal 
Poſition he does not believe to be truc 
any Part]. And when a Party Principe! 
and a Witneis are both ſworn together, It | 
is beſt to examine the Party frft.; for he 
perhaps will confeſs many Articles, which, 
if he does, the Examiner may take s 
Fains upon the Articles ſo confeſſed.— 

ne Party Pr incipal's Anſwers are take! by 
bis Proctor, fometimes by the Regiſter cc 
ram judice, Depotitions of Witneſſes by 
the Regiſtzr ; ſo that the Examiner not 
knowing what an{wer the Party has given, 
muſt rake all poſſible Pains. If the Party 
confeſſes any Poſition, he muſt ſay that he 
believes the ſame to be true ; if he does 
not confeſs That he does not believe, 
but denies the ſame to be true in any part 
thereof; but if he ſays only that he does 
not believe (without a Negative added) tlic 
Anſwer wilt not be full, and it will be de- 
creed ſor fuller Anſwers. If the Defendant 
will not conteſt Suit negatively, he may 
confeſs and conteſt Suit affirmatively, and 
ſubmit himſelf to the Judge, and offer the 
Coſts to be taxed by him (which is fre- 
quently done in Defamation Cauſes). If 
he intends to conteſt negatively, he muſt 


proteſt againſt the Nullity, Se. and that 


he does not believe the Contents to be tu 
then the Plaineiff repeats his Libel, i! F 
the Judge admits it; the Plaintiff Wen prays 


that the Party Principal may anſwer thereto, 
| which 


Anſwers. 


which the Jadge decrees accordingly. The 


Auſwers of a Community are given by 


their Syndick, ſufficiently inſtructed and 


Ja fly conſtituted; and if be does not 


aniwer, they may be exconmunicated as 
any Other Perſons may, by theſe general 
Names, The Dean and Chapter, and ail 
and tingular, Ce. 

in a Cauſe of Jas :thtation of Marriage 
the Defendant is obliged to anſwer the Li- 
be), tho' no Witneſſes have been produced 
tercon ; alter in a Defamation Cauſe, 
Il rhe Defendant GE the Matter de- 
daced in the Libel, and does not the next 


Court-Day give in ſome Plea to take off the 


Force of the faid Contetlion, the Cauſe 
ſhall then ſtand concluded, and the next 
Court-Day after Sentence (hall paſs againſt 
him; and whoever does not cite the Party 
to anſwer before his Term probatory be 
out, utterly loſes the De of the An- 
{wer. 


if a Proctor delivers a falſe Copy of a 


Libel, to which an Anſwer is given, the 
Aniwer ſhall be taken. Geda. 124. 
13 

if the Party has not fully anſwered the 

Poſitions of a Libel, Sc. the Plaintiff may 
allcdlge the ſame, and the Judge ſhall aſlign 
a Day ta receive Informations whether the 
Aniwer be full or not; and if the Reſpon- 
dent ſhall be adjudged and admonithed to 
aniwer further, and he refuſes ſo to do, 15 


Maiter ſhall be taken pro confeſſo; hut if 
| B z ä he 


r 
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Aer 


he reſuſes to be ſworn to anſwer, he ſha 
be excommunicated. i 

The Anſwer of the Pester in a Cauſ e 
of Reſtitution of Conjugal Rites or P. 
vorce, as to the Marriage, is very nece{- 
lary 

A Perſonal Anſwer is not to be decree! 
in Cauſes of Defamation, or other Crimina! 


Cauſes, before the Publication of Witne! 


ſes, quia per Legem nemo tenetur prode;: 
ſeipſum. 1 Sid. 374. When a Perſon :- 
cited to anſwer Articles, (tho' he is na 

bound to anſwer criminous Poſitions upon 
Oath) yet he ſhall aniwer the Fame and o- 
ther Poſitions not criminous, which if ke 
refuſes, it ſhall be taken pro cenfeſſo. if 
the ſame be confeſſed or proved, the 
Party may be examined upon Oath. it 
the Party is at ſo great a Diftance off that 
he cannot conveniently attend to be iworn 
to his Anſwers, a Commiſion may be 
granted to ſwear him ; and if he in hs 
Anſwers {wears to the Poſition of a Label 
concerning his own proper Fact, quod non 
credit, &c. and the ſame ſhall be atter- 


wards proved, he may be proceeded againſt 


for Perjury. 

If a Witneſs refuſes to anſwer, or not 
fully anſwers Interrogatories exhibited by 
the adverſe Proctor, the ſame may be al- 
ledged, and the Judge ſhall decree him to 
anſwer further. 


Apparitors, ö 
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Apparitors. 


eee 3 


N Apparitor ſhall not be a Promo- garter. 
ter; he may be removed for Offen- 


ces, and decreed contumacious if he after- 
wards exercite his Office. Gdolph. Abr. f. 
8 2, > 
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Appeals. 


AN Appeal is a Removing a Cauſe from Appeal cobat. 
an interior to a ſuperior Court, where- 
by the Sentence is ſuſpended till the Appeal 
is heard and determined; and ail Acts done 
after the ſaid Appeal, in Prejudice of the 
Appellant, are to be reverſed. And tho 
one is excominunicated while the Appeal is 
depending, he may bring Actions at Law. 
4 laß. 340. Appeals are from Grievances, 
Defuntive Sentence, or Interlocutory De- 
cerces. From Grievances are, when the 
judge reſufes to admit an Allegation, Sc. 
or receive Witneſſes, Which Appeal ought | 
to be. made in Scriptis ſand not vivd voce] BD 
within fifteen Days. Interlocutory Decrees 1 
are ſo called when they are final as to the 
Article, Matter or Cauſe. Appeals are ei- | 
ter judicial or extrajudicial; the firſt is ei- {i 
B 4 ther | 
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ſuch Surrogate to the Judge himſelf. 


Appeals. 


ther from the Sentence or Interlocutory ; 
the laſt is from the Acts and extrajudicial 
Decrees. All Appeals from a Sentence 
muſt be within fifteen Days; but if it ve 


from an Interlocutory it ought to be mac! 


within ten Days by the Canon Law. 24 


Hes. 8. c. 12. 25 Hen, 8. e. 19. Ap eals 


from Grievances in Cauſes of Correction 
ſhall be againſt the Promoter, and not tie 
Judge; in which Caſe the Grievance muſt 
be proved by Witneſſes ; ſo muſt Appear, 


by Reaſon of taxing exceſſive Coſts ; in 


which laſt Caſe the Appellant muſt thew 
what is uſually allowed by rhe accuſtom-.! 
Style of the Court, and what is over-tz4c:] 
in a particular Schedule annexed to the 
Appeal. = 

If the Party againſt whom Sentence is 
given will appeal, the ſame may be mac 
apud acta (ore tenus); whereupon the Re- 
giſter is to make the Act, and an Inſtru- 
ment of Appeal atteſted by Witneſſes. An 
Appeal from an Interlocutory ought rather 
to be made in Scriptis than apud acta. If a 
Judge make a Surrogate or Commifſioner 
ad partes to examine Witneſſes, the Party 
may appeal upon any Grievance done by 
a Judge threatens a Party to give Sentence 
againſt him, he may appeal a verbis com- 
minatoriis, which Words muſt be proved 
becauſe they don't appear in the Proceis 
tranſmitted. If a Judge after Concluſi- 
on ſhall delay Sentence for ten Courts, the 
Party aggrieved may appeal. Unjuſt Ex- 
3 e 2 communication 


Appeals. —— 1 5 


communication may be appealed from, and 
the original Cauſe thereupon ſhall be pro- 


cecded in before the Judge ad quem, &c. 1 
a 5 4 
and the Appellant excommunicated by the | 3 

Judge @ quo, Sc. may have Abſolution in- | = 


ierted in the Inhibition by the Judge ad 
quem in talem Diem, c. if a Sentence 
is given in the Abſence of a Party, or it 
Wrneſſes are not received, or Suit not con- 
teſted in plenary Cauſes, the Party againſt 
w hõοmp Sentence ſhall be given may on the 
Day ad videndam Sententiam alledge the 
Nutlity thereof for the Cauſes aforeſaid, . | 
and pray Revocation, in Default whereof he _ 1 
may appeal. If the Appellant fail by 
Deſertion, Non-Tranſmiſſion, Sc. the 
judge ad quem thall confirm the Sentence of 
the Judge @ quo, and tax Coſts with a Mo- 
nition. The Appeal ſhall be ſhewn to the 
Judge before any Inhibition be granted. 
Can. 7. The Proceſs ſhall be duly tranſ- 
mitted to the Judge ad quem. Can. 134. 
Appeals brought and proſecuted muſt be 
determined within the Compais of one 
Lear, otherwiſe they are ſaid to be loſt. No 
Party Appellant ſhall be put into a ſecond 
| Year, unleſs upon good Cauſes firit ſhewn 
and allowed by the Judge. | 
it the Party appellate knows the Appeal 
to be juſt, by Reaſon' of ſome Gravamen, 
he may confeſs the ſame, upon the Return 
of the Inhibition, and pay the Coſts, and 
pray the Cauſe may be proceeded upon 
corom judice. The Party appellate by Rea- 
lan ot a pretended Grievance may _— 42 
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Appea ls. 


that the principal Cauſe be proceeded ir, 
fore the Judge of the Appeal, as wc! 8 
the Appeal itſelf, to which the Appelle 
obliged to conſent. 

If the Appellant has ſerved the Ink; 
tion on the Judge @ quo, and fails to cite - 
Appellate, or to certify his Citation, anc! 10 
proceed in the Appeal, the Appellate may 
appear under Proteſtation, and obtain a 
Decree to cite the Appellant to appear and 
proceed, in Default whereof the Appeal 


ſhall be diſmiſſed ; if the Judge à quo after 


Inhibition ſerved on. the Party appellate, 
ſhall do or cauſe any Act to be done in Fre- 
judice of the Appellant, they ſhall be pro- 
ceeded againſt in cauſa Attemptationis ; and 


if the Judge be not inhibited within fifteen 


Days, the Party who has obtained Sentence 


is to have a Proceſs ad videndum Hententi. 


am, Cc. and Coſts taxed ; upon the Re- 


turn whereof, the Party being cited and not 
appearing, Coſts are to be tax'd, and 
Sentence put in Execution in Pain of his 
Contempt. In Tithe Cauſes Sentence 
thall be put in Execution as to Coſts, not 
withſtanding an Appeal interpoſed, or ir _ 
bition iſſued out, by the 32 Hen. 8. 
But an Appeal lies for an immoderate Te ard. 
tion aon obſtante the Statute. If an Appeal 
be remitted to the Judge a quo, the ſuoge 
ad quem may notwithſtanding compel the 
Appellant to pay the Coſts by Monition. 
The Appellant ſhall on the Day of Ap- 
Re of the 2 give a Libel, and 


* oceed 
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Appeals. 27 
proceed in the fare Manner as in the firſt 
Inſtance. e | 
The Inſtrument of Appeal under the 
Hand of a Notary Publick muſt be exhibi- 
ted before the Cauſe is coneluded, in the 
Preſence of the adverſe Proctor. No Term 
probatory ſhall be allowed for Proof of a 
Libel of Appeal where it is appealed from 
a Grievance, but the Cauſe to ſtand and 
be concluded upon bringing in the Pro- 
ceſs, where the Grievance can appear out 
of M. | | 15 . 
if two Appeals are, one by Reaſon of 
{me Gravamen, before Sentence, and the 
other from the Sentence, and both are con- 
tained in the ſame Inhibition, and one Li- 
bel, and the Appellant obtains in the one, 
and the Appellate in the other, the one 
ſhall not have Coſts againft the other; but 

there ſhall be Expenſarum Compenſatio. 
An Appeal from a Sentence of Sequeſtra- 
tion ſuſpends the Seizure. Gibſon, Tit. 
Appeal. e NPY 
Action lies againſt a Proctor, againſt 
whom Sentence is given, if he does not 
appeal. : | | | | | | 
in the Arches, Michaelmas Term 1726. Cap. ) 
Marren againſt Culme, on an Appeal from Rate Cau/e not. | 
Exon, a Querela nullitatis was brought, © Y ei. 
ſetting forth the Cauſe, (being a Cauſe of 
Rate) and that it was a plenary one, 
that there was no Libel, Litis conteftatio, aſ. 
fignatio ad proponendum omnia, concluden- 
am, on Conclufion; the Judge rejected 


| 
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Abpearence. 


the Querelas, and doubted whether it was 
a plenary Cauſe. _ 
Cafe where In Trinity Term 1738. Somers aga; ft 
Appeal from an Beale, Adminiſtration was granted to a Cre- 


at . o 22 
N e ditor on the Renunciation of the Widow 


Fourteen Days, Only, and not the Children; another Cre- 


anll, ditor appeals from the Archdeacon's Court 
of Canterbury to the Arches, - becauſe the 


Adminiſtration was granted within fourtecn 


Days; the Judge pronounced againſt tl; 
Appeal, becauſe it was not the Practice of 


that Court; and Archbiſhop Whitgift's & Ins, 


junctions had no Effect but in the Court: 
. for which, they were made. 
Caſe. | In the Court at Worceſter two Pcrtons 
_ Ce were put into one Citation, one only ap- 
peared, and prayed a Libel, and conſented 


aubere tauo are 


pus in ane Ci- tO all Aſſignations, and a Sentence again 
lation. him. 
the Statute the Citation was void, and the 


Objected on che Appeal, that by 
whole Proceedings null (two being put into 


it); the Appeal was pronounced againſt, 
and e no n in a n Cauie. 


* 1 *** 


Appearance. 


Appearance. P O N the Return of. a Citation, it 
= the Perſon. cited (being perſonally 
ſerved, or otherwiſe duly executed) does not 
appear by himſelf or Proctor, the next 
Court-Day the adverſe Proctor is to accuſe 


bis Contumacy; and the Judge uſually re- 
ſerves 
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Appearance. 29 
ſerves his Pain, and continues the Certift- 
cate of the Citation to the next Court, 
when if he does not appear he is excom- 
municated. A Perſon cited, and not ap- 
pearing, is not contumacious, unleſs the 
adverſe Proctor has expreſly accuſed his 
Contumacy. He is ſaid to be contumaci- 
ous, who being cited does not appear, or 
moniſhed by the Judge does. not obey. If 
the Party cited appears (tho' the Proceſs be 
not returned), he ſhall be diſmiſſed with 
6 5. 84. Coſts, beſides 3 5. 4 d. for the | 
Monition in Caſe the Party Agent will not ; 
proceed, and it is ſufficient for the Party 
cited to appear at any Time of the Day; 
and if the Party Principal appears, all 
Things muſt be done by him ſub proteſta- 
tiene non repocandi procuratorium. Where 
one is cited into the Prerogative Court to 
prove a Will, or ſhew Cauſe why Admint- ry 
{tration ſhould not be revoked, the Defen- 
dant's Proctor may appear ſub proteſtatione 
de, Sc. and alledge Incompetency of the 
Judge and Court, the Proof whereof will 
lie on the Plaintiff. An Accountant (where 
the Intereſt of the Parties is ſet out in the 
Citation) is bound to appear perſonally, and 
not by Proctor. No Proctor is to appear in 
Cale of Contempt till Anſwer, nor then 
without: Leave, If the Party Principal or 1 
Proctor, againſt whom Sentence is to be 
given, appears not on the Day aſſigned for 
the ſame (Monition being given) it,.1s to be 
read in Panam Contumaciæ. W 
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| 30 Articles. Aſſets. 
| In Cauſes of Defamation the Defendant 
1 all be cited to ſee Penance injoined him. 
{ | and Monition to pay Coſts : If he appoars, 
| Penance ſhall be injoined; if he does not, 
b to be excommunicated. 
| Articles. 
Articles, N Cauſes of Correction at the voluntary 
7 | 4 Promotion of a common Perſon, it is 
. adviſeable for the Promoter to exhibit Arti- 
| cles in Perſon, and that a Proctor be not 
. named till after Suit is conteſted. 
Aſets. 
Ats what. Sj” v4 Goods, Sc. which belonged i© 
5 the Teſtator at his Death, and WI ch 
come to the Executers Hands, are called 
x Aſſets, from the French (Aſez) enough, 
or ſufficient to make the Executor chargc- 
able (as far as the fame extend) to a Credi- 
tor, Legatee, c. Aſſets in the Hands of 
ane are Aſſets in the Hands of all the Exe- 
cutors. If the Teſtator's Cattle breed after 
Death, the Young ſhall be Aſſets: 80 
_ Wool growing, Goods mortgaged and not 
ors, c. 0. 1 : 
redeemed, or the Money wherewith they 
were redeemed ; all Debts, &c, recovered 
„ by 
g 
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Aſſets. 8 


bu the Executor by Action. If an Obligee Wood 323. 
o; Creditor be made Executor, their Debt 

A ſſets. Tho' a Plantation be an Inheritance, 

vet being in a foreign Country, it is a Chattel 

io pay Debts, and a Thing that is Teſtamen- 

tery. 2 Vent. 358. A Debt releaſed by the 

Eyecntor is Aſſets as received. Hob. 59. If 

Lands are deviſed to Executors for Years, tis 

is Aſſets. 2 Brewnl. 47. Damages reco- 

vered in a Quare Impedit are Aſſets; fo are 

all fperate Debts in an Inventory, for the 

may he had for demanding (unleſs the De- 

mand or Refuſal be proved); per Holt. 

Sale 296. *. Leaſes are Aſſets to pay Debts, * Orph. Leg. 
1otwithſtanding the Executors aſſent to the 206. contra, 


Deviſe of them. If an Executor make a 2 Lev. 


| | : þ . 7 110. per Hale. 
Devaſtavit and die, his Executor muſt 8 Ude! my 


make good the Quantum of it to the Cre- per Turner: 
ditors, it he has Aſſets from che firſt Exe- if he is charge» 
cutor. 1 Chan, Caſes 257. If an Execu- able get 2x. 
tor makes Gain of the Teſtator's Money, 
it is Aﬀets, 1 Brownl. 77. If a Feme 
Adiminiſtratix waſtes the Aﬀets, and mar- 
ries, and dies, the Husband is liable to no 
more than what came to his or his Wife's 
Hands after the Marriage. Caſes in Abr. 
Equity 60. „ 
in a Cauie of Legacy where the Exe- 
cutor has no Aſſets except Specialties, 
which perhaps are deſperate, he may tender 
an Athgnment of them; and if it be re- 
tuied, and no other Aſſets proved, he ſhall 
have Coſts. In Caſe of Defect of Aſſets, 
Legacies ought to be paid in equal Propor- 


tion. 


Caveats. 
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Cavears. 


. Caveat is a Kind of Entry or Meine- 
\ 74ndum left in a Book kept for that 
Purpoſe in all Regiſters Offices, to ſtop 
Probates, Adminiſtrations, Licences, Dis- 
penſations, Faculties, Inſtitutions, Ec. {rom 
being granted without the Knowledge 
of the den that enters it, in the follow 
ing Form. 


Form era Ca- Let norhing be done in the Good: of 


weat. A. B. late of C. in the County of D. decca'- 
ed, without Notice to E. Proctor, for F. C. 
having an Intereſt, [or the Widow and Re- 
het, or a Creditor, c. of the ſaid De 
ceated.] 


Caſe of Admi- An Adminiſtration was granted pending 
5 


niſtralion A Caveat. 2. If revocable for that Cauſe 
granted where Curia. It is, and the Delegates are judge 


Caveat if en- of its Validity; and it is in the Civil oc 
tred void. 
It is an Entry or Memorandum by the Clerk 
to give Caution. 1 Lev. 157. 1 And. 30%. 
Owen 50. 
The Courts of 8 Law ought not 


to meddle with the Validity of a Caveat; 


the Canon and Civil Law allow it, 4 
veretur damnum futurum. 1 Sid. 371 
. Poph. 


the lame as a Super ſedeas at Common Las 


„ rr. et. 


| Certificates. 5 
Poph. 133. Godolph. Abr. 276. 2 
Brownl. 119. 1 | 

An Executor after a Caveat entred is 
{worn before a Surrogate, and held good ; 
and he cannot aſterwards be admitted to re- 


fuſe. 1 Vent. 335. 


ertificates. 


AFTER a Citation or other Proceſs Certificate of 
bas been ſerved upon a Party, the Citatieni. 
Mandatory uſually makes Oath, and certi- 
fies the Day and Place when and where the 
Party was ſerved; or if he cannot find him 
to ſerve him perſonally, he muſt certify this 
allo, in order to have a viis et Modis. The 
Plaintiff may proceed in a Cauſe, tho' the 
Defendant object againſt the Certificate of 
the Execution of the Citation. | | 
In a Commiſſion ad Partes, the Notary Of Execution 


who was made Choice of to execute it muſt 97 © C] 


draw a Certificate in the Name of the?“ 
Commuthoners, directed to the Judge who 
granted it, to which the Depoiitions taken, 
the Commiſſion, Interrogatories and Subſti- 
tutions, (if any) are to be annexed, and the 
Certificate mult be ſealed up and ſubſcribed 

by the Notary. | 12 


C | 1 Charitable 


a 
7 
* 
3 
1 
5 
% 
Z 
£ 9 
"* 


134 


* 4 ** 


Charitable Uſes. 


ONEY given to a Pariſh K 

ly, without ſaying to what Uſe, 
ſhall be decreed to the Poor of the Pariſh. 
1 Chan. Caſes I 35, 
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Churches. 


E Chir Perſon is obliged to go to ſome 
Church or other, and an entire Neg- 
lect is puniſhable in this Court. Salt. 176. 
Mod. Caſes 188. Lindow. 184, 233. Ref. 
Leg. 106. Sparrow's Coll, Can. 77, 78, 
126, 236, 237, I81, 31 Rubriek ad j- 
nem. 2 Roll's 3 438, 455. Harar, 
406, 407. March 93. Stat. 5 & 6 
= Edt. 6. 6. 1. 1 Eliz. c. 1. Echard's 

6 Eng. 52. Can. 21. 1 Sid. 35. Stat. 

aka M. c. 18. | | | 
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Church. I oy 


Hurch-wardens are to be choſen yearly 
Church-war- in Eaſter Week by the joint Conſent 
| een and of the Miniſter and Pariſhioners, if it may 
| . be, in which Caſe the Miniſter has only a 

_ ſingle Vote; but by Cuſtom he may chooſe 


one, 


— 


| Charitable Uſe 


Reforting to 


eb. 


— 


Cburcb-uardens. 

one, and the Pariſhioners another. 1 Vent. 
267. Can. 89. But a Cuſtom that the 
old Church-wardens ſhould chooſe the new 
ones, was held unreaſonable and illegal in 
Mr. Arnold's Caſe at Hereford Aſſizes 1704. 
They are Temporal Officers, and have the 
Property and Cuſtody of the Goods of the 
Church; and as it is at the Peril of the 
Pariſhioners, ſo they may chooſe and truſt 
whom they think fit. 5 Mod. 325. And 
the Archdeacon has no Power to elect or 
controul their Election; he has no more to 


do than to adminiſter the Oath, and admit” 


the Perſon choſen. 


At a Meeting of a Veſtry, (whether ſe- 


le& or at large) in order to ele& them, the 


Miniſter has only a Right to concur with 


the Majority of the Veſtry for the Choice 


of both ; but in Caſe of Diſagreement with 


the Veſtry, he has the ſole Right by Virtue 
of the Canon of naming one for the Year 


_ enſuing, to act as, and be ſworn a Church- 
warden, after he had openly diſagreed to 


the Choice of one by the Veſtry, unleſs 
there be an immemorial Cuſtom for the 
Pariſhoners ro chooſe both, in which Caſe 
the Cuſtom over-rules the Canon. Where- 
ever, or in what Body of Men ſoever the 
Right of electing them lies, or is inveſted 
by Canon or Cuſtom, ſuch Men may each 
Year chooſe ſuch Perſons as pleaſe them 
beſt to ſerve that Office, who are not ex- 


cuſed or incapable by Law of holding it, 


tho' thoſe Perſons have formerly ſerved that 
Office, and are willing to ſerve it again ; for 


CY they 


8 
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36 _ Church wardens. 


they being Truſtees for the Pariſh, the 
Miniſter (as the Caſe is) or Inhabitants arc 
the beſt Judges of his Capacity and Quali- 
fications to ſerve them. And tho' the Per- 
ſon named by the Miniſter to ſerve be 
entered in the Book, and no Proteſt made 
againſt ſuch his Righr of chooſing, yet it is 
in the Power of any one of the Veftry or 
Pariſh to enter a Caveat againſt ſuch Per- 
_ ſon's being ſworn, and to bring the Mini- 
ſter's Right on the Canon and the Cuſtom 
into Queſtion. Dr. P. 1925. 5 
: | 1 4A Counſellor or an Attorney cannot be 
FT —_ choſe, if they are, a Prohibition lies. 2 
iT Koll's Abr. 212. Church-wardens being 
Diſſenters may act by Deputies. Stat. 1 
W.& M. c. 18. | 
In ſummoning the Pariſhioners they need 
not do it from Houſe to Houſe, but a ge- 
neral publick Summons at the Church is 
| ſufficient, and the major Part of them that 
| MY appear will bind the whole Pariſh. 1 Med. 
Their Office. Rep. 236. At every Viſitation they ſhall 
preſent. the Names of all thoſe that behave 
diſorderly in the Church, and all Offences 
preſentable by our Laws relating to the 
Church, Parſon or Pariſhioners ; and that 
not only on their own Knowledge, but on 
common Fame: They ſhall not be ſued tor 
| - _ prefenting, nor be bound to preſent above 
| * twioe a Year, (but may at any Time). The 
7. old ones ſhall make their Preſentments be- 
fore the new ones are ſworn; and when 
they preſent any Crime they are not bound 


to prove, for it is preſumed they do it with- 
| out 


Churcb-wardens. 
out Malice, and that the Crime is notori- Dr. Chamber- 


ous. They ſhall collect the Offertory, and 
with the Miniſter diſpoſe of it. By Stat. 
13 & 14 Car. 2. they ſhall ſign Briefs, and 
atteſt what is collected. Stat. 4 & 5 Ann. 


c. 14. At the End of the Year, or in one 
Month after, they ſhall give an Account of 


their Receipts and Disburſements to the 


Miniſter and Pariſhioners, and deliver what Can. 89. 


remains in their Hands to them, or to the 
new Church-wardens ; and on Refuſal may 
be preſented at the next Viſitation by the 
new Church-wardens ; or any of the Pariſh 
that are intereſted may by Proceſs call them 


to an Accont before the Ordinary; and if 
they have disburſed more than they have 
received, their Succeſſors ſhall pay what is 


due to them, and account it among the 


Disburſements at the End of the Lear. 1 


Mod. 194. 1 RolPs Abr. 121. 


in the Delegates, Michaelmas Term Cape. 
1729. Sepe againſt Prudence and Bond, — Ou of Offie 
Church wardens out of their Office ſue for ö. 


a Rate made by them in the Year of their 
Wardenſhip ; Defendants ſay they being out 
of their Office could not ſue, and Sentence 


was given in the inferior and Arches Courts 


for the Church-wardens ; but the Judges 
Delegates were unanimouſly of Opinion, 
that they could not ſue when out of Office, 


ſo reverſed the former Sentence, and con- 


demned the Church- wardens in Coſts. 


E 3 Citations. 


lain's State of 
England, 
Part 2. p. 28. 
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Citations. 


Citation what. Citation is a Summons to appear be- 


| fore an Eccleſiaſtical Judge; it con- 


tains 1. The Name of the Judge and 
Style of the Court. 2. The Defendant's 
Name. 3. The Day and Place of Ap- 
pearance, (viz.) the third Day after Ser- 
vice, if it be a Court-Day, otherwiſe on 


the next Court-Day following, or more or 
leſs Time according to the Diſtance of the 


Place of the Defendant's Abode. 4. The 
Plaintiff's Name. And 5. The Cauſe. It 
either contains a peremptory Command to 
appear, or is mandatory and inhibitory, 
where the Defendant is not only cited to ap- 
pear, but 9 Ay before whom the Cauſe 
lately depended is forbid to proceed any 
further, or elſe they are intimatory ; as 


- Where Executors cite all the next of Kin to 


ſee a Will proved, c. intimating that if 
they do not appear, Oc. the Judge will pro- 
ceed, Sc. There are alſo general Citations, 
as where the Defendant is cited to attend 
the whole Proceedings; or ſpecial, as where 
he is cited to do ſome particular Act, c. 
If the Defendant abſconds, ſo that the Ci- 
tation cannot be perſonally ſerved upon 


Vus et modis. him, a Citation viis et modis goes out, a 


Copy of which is to be affixed on the out. 


ward 


Citations. 5 39 


ward Door of his Houſe or laſt uſual Place of 
Abode,or on the Church Door of the Pariſh 
wherein he inhabits. Gihſon 1043. Theſe Ci- To aum d. 
cations in the Courts of Arches and Preroga- 7596 
tive are directed to all and ſingular Clerks and 
literate Perſons, whomſoever and whereſo- 
ever in and throughout the whole Province 
of Canterbury; in other Courts To all, 
Sc. in and throughout the whole Dioceſe 
Deanry or Archdeaconry] of L. but in Re- 

quiſitions the Judge direcis to one or more Reguifitions 
ipecially named and appointed. In Monitions —_ —_— 
for Payments of Coſts, &c. ſub pena, &c pp oo 
the Direction is To all and ſingular 
Rectors, Vicars, Chaplains, Curates, Clerks 
and literate Perſons whomſoever, Sc. All 
Citations in the Prerogative Court go out in eg‘ 
the Archbiſhop's Name, to appear before &/#%- 

the Right Worſhipful F. B. L. L. D. Ma- s 
ter Keeper or Commiſſary of the Preroga- 
tive Court of Canterbury, or his Surrogate. 
If it be a Decree from that Court, the Par- Decrees. 
ty is to appear at a certain Day and Hour. | 
Peers of the Realm are deſired to appear by Peer; how 
Letters miſhve from the Judge. A Minor cited. 
muſt be cited to appear lawfully, wiz. by Minors bow. 
his Guardian lawfully aſſigned (quia non eft 
babilis flandi in judicio in propria Perſona). Company hex, 
A Body aggregate (as a Company) muſt be Bo 
cited to appear by their Syndick, and the 
Citation ſerved on the Wardens. A Cita- a Deas 
tion againſt a Dean and Chapter is to be and Chapter. 
ſerved by fixing it for ſome Time on the Jones 187. 
Door of the Chapter Houſe, That againft 

| C 4. | a Maſter 5 


fab pœna, boa. | 
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" He | Citations. 


— and a Maſter and Fellows of a College on the 
Ge * Gates of the College. That againſt a 
, Ke. Mayor, &c. of a City on the Door of thei 
Mayor, &. Mayor, Oc. of a City on the Door of their 
of a Town. Guildhall, or on the Exchange. A 
A + any be. Decree againſt a Party beyond Sea muſt be 
. fixed on one of the Pillars of the Roya! 
Suni for Exchange. A Citation with Intimation 
Faculties, &c. in a Seat Cauſe, or for Faculties for Vaults, 
bow directed. Ec, goes out againſt the Miniſter, Church- 
wardens, Pariſhioners and Inhabitants of 
the Pariſh of A. in ſpecial, and all others 
in general, having or pretending to have 
any Right, Title or Intereſt, in or to the 
Seat, Sc. and is directed as Monitions, with 
this Addition [and more eſpecially to the 
Rector, Vicar or Curate of the Pariſh of, 
c.] and is to be read in the Church on a 
"DW „Sunday or Feſtival in the Time of Divine 
the Dioceſe, Service. None ſhall be cited originally 
Dr. Cofins, into the Arches out of another Dioceſe 
pt. 1. « 8. without Leave of the Biſhop, except on an 
Clark 11.c.8. Appeal, or in other Caſes reſerved in Stat. 
| — de ju-2 3 Hen. 8. c. 9. Any Judge offending 
Can. gg, hall be ſuſpended three Months. If one 
Iz cited out of his Dioceſe and appears, and 
Sentence 1s given, or if he ſubmits himſelf 
to the Suit, he ſhall have no Benefit by the 
Statute, nor will a Prohibition be granted; 
if he would have the Benefit of the Statute, 
he muſt pray a Prohibition before Sentence, 
_ otherwiſe it will be too late. If one is 
_ Cited within the Dioceſe, though not an In- 
habitant, but only comes there to trade, 
c. this is not within the Starute. Gibſon 


1048. The Subſtraction of Tithes is ol, 
an 


Codlicils. 


and muſt be ſued for before the Ordinary of 


' iT: 


the Place where the Wrong is done; aliter 


in Caſes tranſitory, ubi forum ſequitur Reum. 


' Salk. 549. 1 Roll's Rep. 328. Cro. Car. 


97. 13 Co. 4 2 Roll. 448. 3 Mod. 
211, | Ts 
in a Citation in a Cauſe of Contract an 
Inhibition muſt be inſerted to forbid the 
Defendant to contract or ſolemnize any 
Marriage with any other Perſon, pendente 
Lite; if the Plaintiff ſuſpects any. Perſon, 
he may cite him [or her] in ſpecial, and all 
others in general: After Sentence given in 
theſe Cauſes, a Monition goes - out againſt 
the Defendant to cauſe him [or her] to ſo- 


lemnie the Marriage with the Plaintiff be- 


fore ſuch a Day ſub pena, E&c. If a 
Perſon ſo inhibited from marrying do marry 
pending Suit, he or ſhe may be cited to 
anſver Articles of Contempt. If the De- 
fendant, after Citation and Viis et modis re- 
turned, and Excommunication decreed and 
denounced, ſtill abſconds, a Decree ſhal] 


iſſue againſt him to appear ſinguirs Sefſionibus, Seſſion 


to ſee a Livel given, Sc. Witneſſes pro- 
duced, Sc. and the Plaintiff may proceed 
to Sentence in Pain of his Contempt. 


3 


Codicils. 


in a Cauſe of 


Contra. 


Monition to ſo- 
lemmixe Mar- 


Nag 


Decree to ap- 
ſingulis 


Codicil eff voluntatis noftre juſta Sen- Colicil what. 


tentia de eo quod quis poſt Mertem 
ſuam feeri vellet abſque Executoris Conſtitu- 
| tone. 
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Commi ſſions. 
tione. When one has made a Will, and 
would alter Part of it, he may do it 
by adding a Codicil; this is as much 
uſed as a Will, for moſt Wills of Con- 
ſequence have Codicils annexed ; and it 
is fo far from revoking that it confirms 
the Will, and amounts to a new Publica- 
tion. A Man may have twenty Codicils 
tho but one Will. 1 Show, 550. Stat. 29. 
Car. 2. againſt Frauds. Sc. A Codicil may 
be added by Parol to a Will in Writing ; 
and this ſhall be put in Writing and affixed 
to the Will, Hill 22. Car. 1. and Poſch. 
23. Car. 1. in B. R. | 
if any pecuniary Legacies given by 2 


Cafe. 
Of the-Number Will, or any other Part thereof be dim 


of Witneſſes to 


Mow obtained. 


niſhed or revoked by a Codicil thereto an- 
nexed, ſuch Codicil muſt have three ſub- 
ſcribed Witneſſes thereto ; e contre if any 
additional Legacies are only given thereby, 
two Witneſſes are ſufficient. Per Serjeant C. 


—— 


— 


CEE —_— —— _—_ : = * * —_ —_— 


Commiſſions. 

A Commiſſion is a Power given ſrom a 
| A Judge to one or more, ſealed and di. 
rected to him or them to diſpatch Buſineſs 
in Parts remote from his Court; the Man- 
ner of obtaining it is thus. The Proctor 
of the Party muſt alledge that his Client 
has ſeveral neceſſary Witneſſes to prove the 
Contents of his Libel, Sc. but that they 


live in Parts remote, ſo that they can- 
| 8 not 


Commi ſſions. 43 

not attend to be examined here without 

great Expence ; wherefore he prays a Com- 

miſſion to be decreed, directed to two or 

more Clergymen on Behalf of his Chent, 

and alſo two or more on Behalf of, and to 

be named by, the adverſe Party, jointly 

and ſeverally to fit in ſuch a Place, in order 

to examine the Witneſſes to be produced 

before them on ſuch Days, with Power (if 

need be) of continuing and proroguing the 

Time and Place, taking to themſelves ſome 

Notary Publick indifferent to the Parties, 

and that the Commiſſion with all the Pro- 

ceedings had thereon be tranſmitted by ſuch 

a Day ; and that the Term probatory be 

continued to the Return of the Commiſſion, 

and the adverſe Proctor admoniſhed to be 

there preſent at the Time of the Execution 

(if he thinks it his Intereſt) ; if he does not 

attend, all Proceedings muſt be had in Px- 

nam contumacie ; if he cannot attend, he 

may ſubſtitute another. Where the Witneſ- 

ſes live out of the Judges Juriſdiction, the 

Office of the Judge where they live muſt 

be implored in the Nature of Letters of Re- 

queſt; this is called Commiſſio ſub mutuæ vi- Commiſſion ſub 

ciſitudinis obtentu; the Manner of obtain- mutuz. Ler- 

ing it is thus: The Proctor alledges that he err 97 Regugf. 

has ſome neceſſary Witneſſes, c, but that 

they live in the Dioceſe of L. by Reaſon 

whereof they cannot be compelled to ap- 

peur in this Court to be examined; where- 

fore he prays a Commiſſion or Requiſition, 

directed to the Right Reverend, Ec. and 

his Vicar General, jointly and ſeverally o 
e Ai 


a Commiſſions. 

Aid of Law to receive, admit, ſwear, and 

examine the ſaid Witneſſes in any Place, and 

on any Day before, c. and concludes, for 

which you ſhall receive the like Favour 

from us if at any Time required. All 

Commiſſions for Examinations may be de- 

creed at the ſame Time that the Matter is 

admitted, but the Proctor not to be obliged 

to take them out nll the Party's Anſwers 

are given in (if inſiſted upon); and the 

Place of ſpeeding of it to be then named, 

and muſt be returned within the Term pro- 

batory. Such Commiſſions may be renew- 

ed ſhewing Cauſe. Commiſſioners delaying 

or neglecting to return a Commiſſion, may 

be cited to anſwer Articles for the Contempt 

upon an Allegation of the Proctor; if the 

adverſe Party deny ſuch Allegation and fail 

in the Proof, he ſhall be condemned in Ex- 

Penſis retardati Proceſſus, There are vari- 

ous Kinds of Commiſſions beſides thoſe, as 

for taking a Perſon's Anſwers, for ſwearing 

an Executor or Adminiſtrator to a Will, 

Sc. or to an Inventory for taking Bonds, 

and for Abſolution ; alſo Commiſſions di- 

rected to two or more Appraiſers to value 

the Deceaſed's Goods, and to inſpect bis 

Commiſſion of Papers, which is called a Commiſſion of 
Appraiſement. Appraiſement. | 

Cafe. In the Cauſe between Beſt and Beſt in 

Relating e there Prerogative, Trin. Term 17927. P. B. 

ory ene. ied inteſtate, leaving a Widow but no 

Children ; the next of Kin prayed a Com- 

miſſion of Appraiſement : The Judge or. 

dered the Charges thereof to be paid 


out 


Compulſories. Concluſion. „ 
out of the Eſtate, and made it a ſtanding 


_ Rule. | 
In Michaehmes 1 7 30, Lord 1 Cafe. 

ry's Executors moved for a Probate of his“ Bere Ari. 
Will; the Creditors prayed a Commiſſion 

of Appraiſement, which the Judge decreed; 

afterwards a Mandamus was granted, and | 

the Judge obliged to grant a Probate without 


an Inventory. 


Err by 


_ Compulſories. 


HE Plaintiff having defired his Wit onplar 
neſſes to appear, and tendered them 
Expenſas viaticas, he is to pray a Compul- 
fory or Viis et modis (if need be); but then 
the Proctor muſt take Care that his Term 
probatory be prorogued. The Witneſſes 
muſt have ſuch Expences taxed by the 
Judge, who ſhall compel the Producent to 
pay them before Examination. If upon a 
Commiſſion Witneſſes do not appear, the 
Commiſſioners may decree a Compulſory. 


—_— 


2 on. 


() N the Day aſſigned to conclude, the Conchyfior. | | 
Plaintiff's Proctor prays the Judge to | 
con-iude with him, which done he prays a Fo 
Day and Place, which is uſually ſome in- 
| different | 1 


n 
* 


= 


Contempt. 


different Day and Place named by the 


Judge to be informed. When Matter is 
alledged foreign from the principal Cauſe, 
and Proof thereof made, and the Judge 


. aſſigns a Day ad audiendum voluniaten 


ſuam, the Cauſe as to the Matter is con- 
ST —_ 


Contempt. 


upon his Examination or Anſwer con. 


I N Cauſes of Contempt, if the Party 
eſſes the Fact, the Promoter may alledge 


the ſame and pray Sentence. Articles of 


Contempt run in the Judge's Name thus 
In the Name of God, Amen. V. and J. B. 
Sc. Vicar General, Cc. do object, give 
and adminiſter to you A. B. of, c. cer- 


teain Articles or Interrogatories concerning a 
Contempt of us, and our Juriſdiction of 
our mere Office [or at the Promotion of 


C. D. Se.]; and the Judge uſually aſſigns 
ſome Proctor of his Court as a neceſſary 
Promoter of his Office, and he ſhall give 
Articles, and it ſhall be proceeded in ſum- 
marily, and the Party ſhall be produced 
upon theſe Articles if he be preſent in 
Court. 2 EO: 


Contra: 


= 


[47] 
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Contracts of Marriage. 


HERE a mutual Contract per verba Of Contract. 
de preſenti can be proved, this | 
Court will compel the Parties to ſolemnize 

the Marriage, tho' either or both of them 

are married elſewhere, and have celebrated 

the latt Marriage in facie Eccleſie, and have 

had Children (and ſuch Children will be 

deemed Baſtards), The Statute of 2 6 3 

Edw. 6. reduces our Laws relating to Con- 

tracts to the State and Order which were 

uſed here before the Statute of Hen. 8. 

which was, that a Contract proved by two 

Witneſſes only was ſufficient, and uſed to be 

confirmed by our Judges. See Trin. 28. 

Hen. 8. Dyer 13. Conſet pt. 6. c. 1. J. 12. 

in his whole Chapter of Contracts never 

makes Evidence in Writing any neceſſary 

Part of the Proof of a Contract; and lays 

down expreſty that a Proof by two Witneſ⸗ 

ſes (at the feweſt) who are all without Ex- 

ception, is ſufficient to diſſolve a ſubſequent | 
Marriage lawfully ſolemnized and conſum- | | 
mate, and confirmed by daily Cohabitation „ 
together, in exact Agreement, with the | 
Words of the Statute of 32 Hen. 8. (tho! | 
he adds that two are the feweſt in ſuch a 
Caſe), and in ſe. 14. he ſays, if the Plain- 
tiff proves a Contract by one ſufficient Wit- 
nels (who is without all Exception) and doth 


\ | prove 
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Coffs. 8 


prove a Treaty 4 others, or proves an 
y 


Acknowledgment by two Witneſſes (the 
Parties being preſent) ; or if he proves a 
Contract for a future Marriage by two, and 
a Treaty by the ſame, or other Witneſſes, 


or proves an immediate Marriage by two, 


and theſe Proofs are afterwards taken away 
by lawful Exceptions unknown to the Party 
producing them ; or if the Proofs are difh- 
cult (the Witneſſes not being without all 
Exception), or if by Reaſon of a former 
Contract or Marriage, or by a ſubſequent 
Solemnization of a Marriage made pendente 
Lite, here the Judge (tho' he has given Sen- 
tence for the Defendant) uſually condemns 
him in Coſts. EY | 

See Can. 102. Readings on the Hat. 
Vol. 4. 194, Sc. Salk. 438. 1 Sid. 13. 
Fitz. Nat. Brev. 41. Gro. Eliz. 79. 
5 Co. 51. Mod. Caf. 155, 6. Forteſcue 
de Laudibus, c. Temp. Hen. 6. c. 21, 


Frynge's Caſe. 


9 


Coffs. 1 
* | 


N Taxatione Expenſarum, tria debent 
concurrere. 1. Fudex debet taxare eaj- 

dem. 2. Victor debet jurare ſe illas feciſſe, 
3. Judex debet delato Furamento ferre Sen- 
tentiam ſuper eiſdem. 
| | Execu- 


Coffs. 


Executors, Guardians and Truſtees, are 
uſually exempt from Coſts, or awarded Coſts 299 
out of the Eſtate in their Hands. Theſe | 
Courts may tax Coſts where there is only 


49 
2 Roll's Abr. 


Caſes in Eq. 
185. 


Fame, ſo where the Plaintiff has Cauſam li- 


 tigandl, 
In Cauſes of voluntary Promotion, if the 


Fame and not the Crime be proved, ſo that 
in the Sentence Purgation be decreed, the 


Promoter ſhall have his Coſts; for the De- 


fendant by denying the Fame, has obliged 


the Promoter to be at ſome Charges in 


proving it. 
After Tranſmiſſion of the Proceedings in 


an Appeal exhibited (which is to be — 


Concluſion) the pow. ad quem muſt tax 
the Coſts of the 
Monition (if need be). 

If the Actor or Reus alledge any excep- 
tive Matter from the Cauſe, and the Alle- 
gation is admitted and a Term probatory 
aligned, ſo that the original Cauſe is delay- 
ed, the Proponent failing in Proof of his 


ranſmiſſion, and * a 


Matter ſhall be condemned in Expenſis re- 


tardati Proceſſus. 


When an Action is balls by a Wife 


here, and ſhe obtains Sentence, the Huſ- 
band may releaſe the Coſts. Per Dr. A. 
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Criminal Cauſes, 


Crimes Ecel.- JOrrection and Puniſhment of Ecclefi- 
Feaftical. aſtieal Crimes belong de jure commy- 
ni to the Biſhops ; for publick and notori- 
ous Crimes, as Fornication, Sc. Publick 
Artic. Cleri. Penance muſt be inflicted on the Party to 
9 Edw. a. c. a. be done in facie Eccles. 

The Method of proceeding in theſe Cauſes 
is Threefold, by Ingaiſition, Avraſation and 
Denunciation.. 

A Perſon ſuſpected of a Crime may be 

convened- before the Ordinary in Anime 
ſalutem. 

— are to preſent upon Oath 
at the Viſitation all thoſe that are noted or 
ſuſpected of any Crime within their Pariſhes, 
upon Pain of Excommunication. If a Ru- 
mour be ſpread againſt any one by infamous 
or malicious Perſons, the Preſentment muſt 
be ſpecial and particular, viz, ſuch a Re- 
port or Fame was ſpread by ſuch Ferſons, 
Sec. Can. 115. 

A Perſon preſented by Church-wardens 
may be put to Purgation without giving 

Articles or producing Witneſſes, tho he 
deny both Fame and Crime. 


Cuſtom. 


— — 


69x) 


Cuſtom. 


of Man, and- continual and peaceable Uſage 


without lawful Interruption. 1 Iuſt. 110. 


5. In pleading a Cuſtom you muſt alledge 
that in ſuch a County, Fc. there is, and 
Time out of Memory of Man, hath been 
ſuch a Cuſtom uſed and approved therein. 
If 2 Cuſtom be not denied theſe Courts 


ſhall proceed, but if it be, a Prohibition will 


lie aon propter Defectum Juriſdictionis, ſed 
Triationis. Salk. 334. Vide Preface to 
Davis's Reports, Salk. 203. Doctor and 
Siudent, I. 1. c. J. 10. Davis 1. 32. Coke 
Lit. 33. 6. | 
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F every Cuſtom there are two eſlen- de 
tial Parts, Time out of the Memory 


By the Cuſtom of Lan A Freeman' 3 
Widow may require a third Part of his Fer- as 70 Inteftates 
ſonal Eſtate (after Debts and Funeral Ex- £/ates. 


pences paid), and his Children another 
Third, and he may by Will give away the 


remaining Third. If no Children, the Wi-SeePriv.Lond. 
dow has one Half; but if he has no Will, 279, 323- 
Adminiſtration muſt be granted to the Wife, _ of Free 


and the ſhall have one Third by Cuſtom, 
one Third to be divided among the Chil- 
dren, and the remaining Third'among the 
Wiſe and Children. A Freeman by his 
Will cannot prejudice his Wife as to her 


Third, yet he may give it away in his Life- 


2 . 
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Hotchpot- what 


York, Ec. 


time. And if he advance any of his CI- 
_ with any Goods, it ſhall bar them of 


m * Py 
* 2 * , ** 


Cuſtom. 


further Demand, unlets he under s 
Hand or by Will declares, that it 3 + 
in Part of Advancement, then the Ch: 
ſo partly advanced ſhall put his Part n 
*Hortchnot with the Widow, and have a 1! 
third Part of the whole, accounting that 
former Money advanced, as Part thereof; 
and this 1s called Collatio bonorum. 1 Inſt. 
196. 5. The Cuſtom does not extend to 
Batchelors (Freemen), but that they may 
deviſe as they pleaſe ; and in Caſe of In- 
teſtacy, Diſtribution muſt be made accord- 


ing to the Stat. of 22 & 23 . 13. 


By a late Statute 11 Geo. 1. c. 18. a Free- 


man may by Will deviſe as he pleaſes; 


but if he dies inteſtate, Diſtribution muſt 
be made according to the Cuſtom. 

F. W. Citizen of London, dies inteſtate, 
leaving a Widow and Half Brothers; now 


the Widow has three Fourth Parts of the 
whole: She is to have a Moiety by the 
Act, and the Cuſtom is preſerved without 

any prejudice ; fo that it by the Cuſtom 


ſhe ſhonld have the three Parts, ſhe ſhall en- 


joy them (any thing in the Act notwith- 
0 ug). | 


The "Deſign and Scope of oe Act was 


= ot to ſet a Widow of a Freeman before 


any other, but only to preterve her Rights, 
which (if greater than others)) to continue. 

Where there are any Cuſtoms, as in 77+, 
Sec, there the Act does not take Place, but 


leaves i ir as it was before when the Widow 
had 


_— — 
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Cuſtom. 33 
had a Moiety; which Cuſtoms being pre- | 
ſerved, let her take her Choice to ſtand by 
what the Act (as to Women in general) de- 
termines, or what ſhall appear to be the 
Cuſtom of Londen : If ſhe waves the Cuſ- 
tom, the Act will take Place, if ſhe does 
nor, the can pray no further Benefit by the 
AQ; for how is the Cuſtom obſerved, 
which the Scope of the Act is to preſerve, 
if tne Sum (which by the Cuſtom is allot- 
ted to the Widow) is either augmented or 
diminiſhed? And further, ſhe can't have 
Portion on both Accounts, as well Cuſtom 

as Act; for the Act takes Place only where 
no Cuſtom has obtained : 
Provided, &c. ſhall not in any wh pre- 
judice, &c. any Cuſtom (i. e. ſhail not leſſen 
any Portion due by Cuſtom, as that at 
* Alarm which is for the Widow to have Worceſter. 
two Thirds, the Children one, whereas the 
Act preſcribes one Third to the Widow, and 
1wo to the Children: Now here the Widow 
ſhall not be abbreviated by this Act). | 
Any 1 hing contained contrariwiſe not- 
withilanding (that is, thoſe Proportions or 
Quantities which are ſpecified in this Act 
Mail not prevail in any City where a greater 
or leſſer Sum, than what is here nn. 
is allowed). 
Che Act meddles not with one Moiety, 
which is due by Cuſtom, and therefore ex- 
tends only to that Part which is not ſubject | 
| " the Cuſtom, (viz.) a Moiety of the Re- = | 
due, Fa | 
| D 3 The | i 
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Cuſtom. 

The Scope of the Act is to make Inteſ- 
tates Wills, and to diſpoſe of that Part 
which they could have given at their Plea- 
ſure to whom they would, and have not 
done it. Every Citizen of London's Will, 
as to ſuch a Share, is made to his Hands; 
the Law of the City makes it ſo; as V 
died inteſtate only as to a Part. 

As to one Moiety (there being no Child) 
N. dies a Teſtate, and dies inteſtate only 
as to the other, which of Neceſſity muſt 
fall under the Cognizance of the Act (or 
Elſe the Act is in vain); if fo, one Moiety 
of the Reſidue ſhall be the Wife's. 

Where there is a Wife and Children, and 

all provided for by the Cuſtom, the Inte!- 
_ tate's Part ſhall not be wholly given to the 
Children, but the Mother ſhall be concern- 


ed equally, and have a ſhare, which hal! 


Sele4 Veftries 
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be equal proportionably to what the Cuſtom 
gave them both; if ſo, then ſure the Wi- 
dow who has the Adminiſtration, and to 
whom the Law ſhews all imaginable Favour, 
and who is at the Trouble of getting in the 
Eſtate, ſhall be in as good a Condition (When 
Perſons of a remote Degree conteſt with 
her) as when the Deceaſed's Children are 
Conteſtants. 1 
By Cuſtom there may be Select Veſtries, 
or a certain Number of Perſons elected, who 
ſhall have the Government of the Pariſh, 
to make Rates, and to take the Church- 
wardens Accounts. 1 Mod. 194 See Stat. 
17 C. 2. concerning Veſtries. Fe 


Defam ation. 


635 


Defamation. 


= ought to have three Inci- Defamation. 


dents. (1.) That the Matter be 
merely Spiritual, and determinable i in thoſe 


Courts. (2.) That it concern a Matter 
merely Spiritual z for if it concerns any 
Thing determinable at Common Law, our 


Judges ſhall not have Cogniaance of it. (g.) 


Tho' the Thing be merely Spiritual, the 
Perſon defamed cannot ſue here for Dama- 


ges (the Suit being here only pro, ſalute ani- 
me) ; but he may recover Coſts here. 


2 Lev. 153. 22 Edw. 4. 20. Artic. 


Cleri et C raue pute agatis, 1 Lill. Rex. 


800. 
Regularly a Cauſe of Defamation ought 


not to be brought after one Year ſince the 


Words were ſpoke, unleſs the Plaintiff was 
beyond Sea, of in a remote Place when 
ſpoke. 

In theſe Cauſes the Defendant. may al- 
ledge (without Proceſs) Defamatory Words 
ſpoken againſt him by the Plaintiff, and the 
Cauſes are to proceed together ; and if 


ſuch Allegation be proved, no Penance | 


| ſhall be injoined nor Coſts paid: This is 
 Reconvention, but the Judge may ex _ 
puniſh both = 


D 4 Words 


3 


Defamation. 

Words not Defamatory, yet ſpoken ma 
licionfly and reproachfully, are puniſnable 
here; aliter of complicated Words (as th: 
art a Whore and a Thief) for Action at Law 
will lie for a Part, and a Prohibition will he 
for the whole. 1 Vent. 7, Herbert v. Mor- 


rit. Words of Paſſion are not Defams- 
» tory, being regarded by the Hearers no 
more than the Words of one Non Compos ; 


ira furor brevis eſt. Salk. 692. Smith v. 
A Writer of a ſcandalous Libel againft 
another may be ſued in a Cauſe of Defama- 


tion, by adding Tenoris Schedule preſenti- 


bri annex, quam pro bic lefF. et inſert. ha- 
bus petiit. es 


* « 


I in a Cauſe Exception be taken to the 
Perſons of the Witneſſes, containing ſcan- 
dalous Matter which can't be proved, tlie 
Witneſſes ſo defamed may proceed againſt 


the Party principal or Proctor that ex- 


hibited the ſame in a Cauſe of Defama- 


A Perſon proſecuted unjuſtly in a crimi- 


nal Cauſe by a voluntary Promoter, or be- 


ing preſented by Church-wardens, nothing 


being proved againſt him, may proceed a- 
gainſt the Promoter or Preſenter in a Cauſe 
of Defamation. 


rg Dilapidations. 
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Din 


Rector, Sc. endowed, leaving Dila- Dundu. 
| £ * pidations, his Goods ſhall anſwer in 
inch Proportions as the Revenue of the 
Church will bear. Dilapidations ſhall be 
judged only by credible Perſons upen Oath. 
Under the Name of Dilapidations are com- bat. 
prehended Fences, Hedges, &c. as well as 
decay'd and ruinous Buildings; and it has 
been particularly acjudged, that the felling 
of Wood and Timber by an- Incumbent, 
otherwiſe than for Repairs or Fewel, is N1- 
lapidations, from which he may be reſtrain- 
ed by Prohibition during his Incumbency, 
and for which he or his Executor is liable to 
be proſecuted after he ceaſes to be Incum- 
bent. The Ordinary has a Right to take 
Cognizance of them in the Incumbent's 
Lite-rime by voluntary Inquiſition, or upon 
Complaint made to him, and to enforce 
Reparation, by ſequeſtring the Profits, [or 
tome Part of. them, rarely more than a Fifth, 
which is to be received by ſome truſty Per- 
ion, and applied towards Repairs, and the 
Over-plus returned to the Incumbent] or 
by Eccleſaſtical Cenſures, even to Depri- 
vation. CGibſon 789. 1 Rolls Rog. 335- 3 
ew: 619. 
* Curate or his Bande are not ſuable 
fie them. | 
By 
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Dilapidations. 

By the Statute of 13 Eliz. c. 10. 5 
Clergyman can ſue his Predeceſſor or Exe- 
cutors, but only for ſo much of the Dilapi- 
dations, as have happened thro” his Default. 
Watſon's Incumb. 16. 

The Plaintiff before Suit ſhall cauſe the 


Defects to be viewed by Workmen, who 


ſhall make an Eſtimate of the whole 
Charge, and ſet their Hands to it; the De- 
fendant may alſo have Work men to inſpect 


them, and the Plaintiff ſhall be admoniſhed 


to permit the ſame; or the Judge may if 
he pleaſes have a View taken by Work men 


appointed by him for his own Satisfaction. 


There are many Reaſons which excuſe 
the Rector, c. from Condemnation in 
Dilapidations; as (1.) Where the Prede- 
ceſſor died infolvent. (2.) Where the laſt 
Incumbent (pending a Suit againſt his Pre- 
deceſſor) died (without Executor), or ſo in 
Debt that none would adminiſter. (3) 


Where, on a Suit againſt the laſt Incum- 


mentioned in the Libel. 


bent's Executors, they were freed by Sen- 
tence on Plene adminiſtravit pleaded, and 
the Inſufficiency of the Geods ; or where 
after Sentence againſt them the Exe- 
tors died in Execution, leaving not Goods 
enough, and that he has uſed all poſſible 
Diligence to recover Dilapidations, and has 
laid out according to the Value of his Liv- 
ing a ſufficient Sum in repairing the Things 
The ſooner 


the Ruins are inſpected after Induction the 
better. ED | "Y 
: | Diſtribution. 
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Y Stat. 22 C 23 Car. 2, c. 10. the Dj. 
Ordinary may order a Diſtribution of 
what remains after Debts and Funeral Ex- | 
pences paid, viz. one Third to the Inte- 
ſtate's Wife, the reſt among his Children, | — 
and ſuch as legally repreſent them; if any 
of them are dead, other than ſuch Children 
(not Heirs at Law) who ſhall have any Es- 
tate by Settlement of the Inteſtate in his 
Lite- time, equal to the other Shares. Chil- 
dren (other than Heirs at Law) advanced by 
Settlements, or Portions not equal to the 
other Shares, ſhall have ſo much of the 
Surpluſage as ſhall make all their Shares e- 
qual, and the Heir at Law ſhall have an 
equal Share with the others, beſides what 
he has by Deſcent or otherwiſe. If no 
Children or legal Repreſentatives, one Half 
goes to the Wife, the reſt among the next 
of Kin in equal Degree, and their Repre- 
ſentatives. But no Repreſentatives to be 
admitted among Collaterals after Brothers 
and Siſters: Children; if no Wife, all goes 
to the Children ; if no Child, to the next 
of Kin and their, Sc. in equal Degree ; 
and no Diſtribution to be made till after 
one Year rom the Imeſtate's Death, 


If 
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bo Diftribution. 
31 Mod. 58. If 4. B. are next of Kin, tho' A. dies 
—_ Lex ꝓithin the Year, and before D:ſtr.bution, 
Moor 220 yet his Part ſhall go to his Executors, e. 


. the dete 8 Death, and the Proviſe for 
Cro.Car. 202.1 Year, is only to ſave the Adminiſtrator 


1 Show. I. 25 
from a Devaſtavit by not dividing till he ſees 
Gibſon 5 * the Eſtate. g 15 

| And every one to * any Share is 
2 Vent, 317. allotted ſhall give Bond with Sureties, that 
if Debts afterwards be made to peer, he 

will refund pro Rata. 
2 . And by Stat. 1 Fac. 2. c. 17. if alter the 
Sid. 400, Father's Death any of his Children die in- 
Show. 351. teſtate (without Wife or Child) in the 
Mother's Life-time, every Brother and 
Siſter, and their Repreſentatives, ſhall have 
equal Share with her; the Father ſurviving 

has all. Salt. 251. | 
Where: there are Grandchildren of an 
Uncle and Aunt, and a Son of an Uncle 
living (all their Antecedents dead) the 
Grandchildren can't come: in Jure Repre- 
ſentationis, being in a Degree more reno e 


than Brothers and Siſters Children, beyond 
which no Repreſenta!ton takes Place, and 


then they are out of Equality of Degres. 
T1 Lil Reg. 660. Salk. 250. Tho. Raym. 
496. The Aunt is not intitled to Diſtribu- 


tion with the Grandmother, the laſt being 
the neareſt of Kin. Salk, 251, The halt 


Blood is intitled to Diſtribution with tie 
whole Blood. . Jones's Rep. 209. 

A. had three Brothers, one died leaving 
three Children, another two, and the third 
five; then A. dies inteſtate, Reſolved 


that 
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that Diſtribution ſhould be per Capita, and 
not per Stirpes, and all ſhould have equal. 
Caſes in Eq. Abr. 249. 

Where a Man makes aWill, and a Stran- 
ger Executor, and gives him a Legacy, but 
does not diſpoſe of the Reſidue, he dies in- 
teſtate as to that, and it ſhall be diſtributed 
among the next of Kin. 2 Vern. 361, 676, 
634. 2 Med. Rep. 1 101. Caſes in Eg. Abr. 


244) 249. | | | 


Divorce. 


HE ſole Confeſſion of the Parties is Divorce. 
not ſufficient for a Divorce, there 

muſt be Proof by Witneſſes —— There are 
two Sorts of Divorce, a Menſd S 7 hero, © How many 
and a Vinculo, Sc. The firſt is in Caſes of Sorts of. 
Adultery, Cruelty, Sc. in which the Mar- A Menſa, &c. 
riage having been originally good is not 
difiolved, nor does it bar the Wiſe. of 
Dower, or baſtardize the Iſſue, but intitles F 
her to Alimony. The ſecond annuls and Inſt. g. 
diffolves the very Bond of Matrimony, as Sid. 13. 
in Cafes of Precontraf, Conſanguinity, TAY * 
Afinity within the Degrees prohibited; ab- & — 
lo of Impuberty and Frigidity. Where the © 
Marriage itſelf is merely void ab initio, and 
tne Sentence of Divorce only declaratory 
of its being fo. In this ſecond Caſe, the 
Wie is barred of Dower, her Children il- 
legitimate, and the Perſons ſo divorced may 

| marry 


5 
. 


Evidence | 


Evidence. . 
marry any other. After Divorce a Menj:, 


Sc. the Parties ſhall not marry any other 


during each other's Life; nor ſhall the 


Sentence of Divorce be given till they have 


given Security to the Court that they will 
not marry, Grey's Syſtem. Where a Man 
isdivorced in a Cauſe of Frigidity, it is pro- 
hibited by ſuch Sentence that he ſhall no: 
marry again, and if he does he is held 4 
Perjurer and an Adulterer. 2 Leon. 169, 
In Cauſes of Frigidity, the Man muſt be 
inſpected by Phyficians, and the Woman 
by a Jury of Matrons ; et ſi Perſona fit in- 
Babilis Matrimonium diſſolvatur. 


| Separation from Bed and Board is for 
Peace Sake till Opportunity of atoning.— 
By Divorce @ Thoro, Cc. they are not ſhit 


from all Converſe with one another, they 


— return to mutual Embraces again. 
In 


Cauſes of Divorce for Adultery, if the 
Defendant proves that the Plaintiff has alf 


committed Adultery, he (the Defendant) 


ſhall be diſmiſſed qucad Petita in Libella, et 
boc elt Compenſatio Criminis. 


a 
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Evidence. 


ſome Proof either by Witneſſes upon 


. or by Writing. One may be al- 


lowed to give Evidence upon Heartay to 
confirm another's Teſtimony. Probable 


Evidence 


Vidence generally ſpeaking is uſed for 


Ex communication. 


Evidence is of little Weight againſt poſi- 
_ tive Oaths. 

If a Man be over Sia, or dead, the Par- 
ty ſhall be admitted to prove his Hand by 
Witneſſes, or comparing it with other 
Writing. See Law of Evidence, . 2. 
ca. 5. 

Where either Party would produce an 
Writing, and give it in Evidence, it E. 
be exhibited with an Allegation, and o 
proved. The Hand of a Party ſigning may 

be proved by Letters, or other his Hand- wri- 
ting, which are to be exhibited by Allega- 
tion; and being proved, Proctors or 
proved Writers are to be aſſigned by : 
Judge to compare the ſame, who are to 
give Verdict thereon. 


Excommunication. 


HERE are two Excommunicati- 1 
ons, Major and Minor : The Guſt er rg „ 
is where one is excluded from the Com- Major. 4 
munion of the Church in its ſacred Rights 
and Privileges, and from the Company of 
the Faithful ; ſo that 'tis Excommunication 
to keep Company with him. The ſecond Miner. 
is where one is excluded only the Saera- 
ments and Divine. Worſhip, and is gene- 
raily paſſed upon obſtinate Perſons for not 
appearing on a Citation ſubmitting to do 
Penance, Sc. No Excommunicate .Ferſon 


ſhall 
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a | Executors. 
The Incorveni- ſhall be ſuffered to come into a Church, . 
excies an E*- jf he die under Sentence to have Chriſtian 
1 Burial; he is diſabled to do any judicial 
| Act, as to ſue, Sc. he a Witneſs; and if 

he does not ſubmit in forty Days the Biſhop 

ſhall ſignify his Condition to the Court of 

Chancery, and require a Proceſs de Excom- 

municato Capiendo, upon which he ſhall b« 

impriſoned without Bail. None but a E.. 

ſhop can certify Excommunication, or one 
that has ordinary Juriſdiction, Gib ſon 1106. 
The Minifter or Curate onght to publiſh 

Letters denunciatory upon an Excommu- 

nication, without Delay, on Pain of Sus 

nſion; and that Suits may not be delayed 

by Perſons perſiſting in Excommunication, 

the Judge may proceed at the Promotion 

of the Party grieved againſt the Excom. 

municate Perſon in a Cauſe of Correction 
for perſiſting in Excommunication. 

A Man unjuſtly Excommunicated, by 

Reaſon of a falſe Return of the Citation or 

other Proceis, may aliedge the fame, and 

upon Proof thereof the Adverſary ſhall be 
ü condemned in Coſts. 2 | 


Executors. 


8 Xecutors nad pay-Debts before Le- 
A Rule to be gacies, and Debts of a higher Na- 
obſervedin ture before others; as firſt, Debts to the 


their Payments. King, then Debts on Record, by Statutes, 
Sc: Debis 


{ 


Guardians. | 
Sc. Debts on Mortgages, Bonds, c. 


Rent, Servants Wages, Book-Debts. They 


may ſatisfy what Legacies they will _ 
tho' there be not enough to ſatisfy all; 

Pay a Part of a Legacy, or deduct a Part: 

But if there be a particular Thing deviſed, 
as 2 Horſe, Sc. this muſt be deliverad 
in Specie, and can't be fold by them to 
pay all or any Part of others. See Hob. 
26 | 


Guardians. 


. (or Curator) is dne that edu- 


cates a Child, and manages his E- Guardian 


ſtate till he comes of Age; and is either war. 


_ Teſtamentary, i. e. appointed by Will of 
the Father, Sc. or by the Law. As to 
{ning of Actions a Guardian muſt be aſſign- 
ed in that Court where the Suit is to be 
commenced. A Guardian having inſtituted 
an Action againſt an Executor for a Lega- 
cy, the Executor may pay it apud Acta, 


which will be a good Diſcharge to him a- 


gainſt the Infant when he comes to full 
Age. 


The Father or next of Kin of an Infant 


Mall at his own Inſtance be admitted Gnar- 
dian (where he is under feven Years of 
582) 1 ; but if above he muſt appear in 
Perſon, and pray a Guardian to be aſſigned 


tum, 
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Jactitation. 


; Jaditation, I F any Perſon falſly give out that he © 


ſhe is married to ſuch a one, he or {hc 
is to be ſued in a Cauſe of Faclitation of 
Marriage. Where' the Defendant may 
alledge Matrimony in his own Defence, 
which if proved, Sentence ſhall be given 
againſt the Plaintiff, not only for failing in 
the Proof of the Libel, but it ſhall be pro- 
nounced for the Marriage; as in Contract 
Cauſes, if the Defendant fails in the Proof 
of his Allegation, he ſhall be condemned 
in Cofts, and a Monition ſhall Iſſue out 
againſt him to be ſilent, and deſiſt from ſuch 
Boaſting and Aſſertion for the future. ; 


'F nterrogatories. 


Interrogatories. NE ſhalt] not ask a Witneſs a Queſ. 


tion, the Affirmative Anſwer to 
which may draw him into a Crime, He 
ſhall not be examined upon Interrogatories 
till he has gone through the Evidence for 


the Party on whoſe Side he was produced. 


The adverſe Proctor ſhall have a reaſon- 
able Time to prepare his Interrogatories 
from the Time of the Production of a 
| | | Witneſs, 


Ia ventory. 


© Witneſs, generally twenty-four Hours; if 

they are not ready by that Time, the 
Examiner is not to ſtay or detain the Wit- 
neſs. - 

Long and Multiplex Interrogatories often 
hurt the Cauſe of the Party miniſtrant, and 
make for the Producent.— Ergo cavete Pro- 
curatores | | 


„ 


Inventory. 


Y the Laws and Statutes of this Realm 1 


an Inventory is neceſſary to be made 


they reſuſe they may be puniſhed by the 


Ordinary. The Things that are to be put Hat are zo % 
into it are all the Goods, Chattels and Cre- Y inte it. 


dits, Wares, Merchandizes moveable or 
immoveable, of or belonging, or due to 


the Deceaſed at his Death; alſo Leaſes, 


Corn growing; but not Graſs er Trees, nor 
Things fixed to the Houſe, and are Part of 


the Freehold (for they belong to the Heir); 


nor the Wife's Goods, called Parapherna- 


ia The Time for making and exhibiting 


it is left to the Ordinary's Diſcretion, The 


D 


INE: ide Stat. 
by an Executor or Adminiſfrator; and if Hen. CR. 


Goods muſt be particularly valued and ap- 


praiſed by one or more honeſt and skilful 


Perſons, at ſuch Prices as the ſame might 
have been ſold for at that Time in their 
judgment. The Goods contained in the 
Inventory are * to have belonged 
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Inhibition. 


Judge Ecclę 245 


aſtical. 


Unskilful. 
Partial. 


Inhibition. Fudge Ecclefiaſtica!. 
to the Deceaſed, and after his Death to be 
in the Adminiſtrator's Power ; and no more 
Goods are preſumed to have belonged to 
him than are therein contained. Ani if 
any Creditor, &c. affirm that the Deceaird 
had more Goods than are comprized in the {- 
Inventory; he mult prove it, otherwiſe the 
udge is to give Credit to the en. 
Swinburne of Wills from 420, Sc. 
Where an Inventory has been exhibi'. 4 
upon Oath in common Form, and apprail- 
ed by Neighbours, the Proof lies on the 


Party objecting. 


Inbibition. 


UNhibitions ſhall not be granted without 

the Subſcription of an Advocate. Can. 
96. And ſhall not be granted till the Ap- 
PW: is exhibited, Can. 97. 


Fudge Ecclefi 22 


N unskilful Judge may be removed. 
Godolph. Abr. 82. , 4. f. 92. 2 


A 


20. Godol pb. 74. / 2. A partial Judge 
may he refuſed, (the Party cited exhibiting 


Aale containing the Partiality, in _ 
aſe 


Legacies. 


Caſe Arbiters muſt be named on both 
Sides to judge thereof.) 


f a Perſon ſuſpects any inferior Judge e 


to proceed againſt him in a Cauſe of Cor- . 


rection minus juſte, he may (before he is 
cited) put himſelf under the Juriſdiction of 


a ſuperior Judge, which 1s termed Provo- * 


cation. 


Legacies. 


U : HERE Legacies are to bs paid Legacies, 


to Children at full Age, the Exe- 
cutors may be ſued here to put in Security. 

If a Legacy is bequeathed generally, and 
no Time mentioned for Payment, and the 
Legatee 1s an Infant, he ſhall be paid Inte- 
re | from the Expiration of the firſt Year af- 
ter the Teſtator's Death. Where it is left 


payable at a Day certain, it muſt be paid 


with Intereſt from that Day at 54, per Cent. 
Salk. 415, 410. 

Where Sentence 1s given for a Legacy, 
tie Legatee mult give Bond to refund, in 


Caſe Debts appear afterwards, 2 Vent 358. 


Noell v. Robinſon. 
ln a Cauſe of Legacy, all the Executors 
that are living and proved the Will muſt be 
joined in the Suit; and if dead, the Exe- 
coy or Adminiſtrators of the Survivor. 
_ Legacies in Specie are to be paid, and may 
pe inſiſted on to be tendred in Specie '/f 
E 3 extant), 
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| Libel. 


extant), otherwiſe the true Value. If the 


Plaintiff proves a Legacy given to him in 
Specie, as a Gold Cup, Sc. and obtai:: 
Sentence for it, and that it is ſubſtracted. 
but fails in proving the Value thereof, tlie 
Defendant is to be called before the Plain- 


tiff prays Execution to ſee Liquidation ©! 


the Sentence, and the Plaintiff muſt pro 
duce Witneſles to prove the Value. 

It an Executor by ſuppreſſing a W., 
or concealing it, ſhall obtain Adminiſtration 
(as if the Teſtator had died inteſtate ) 
Legatee may ſue for his Legacy, and ob- 
tain æs in ordinary Caſes. 

If a Legacy be given to an Infant to 
be paid him when he ſhall come to the Age 


of Twenty-one, if he dies before Twenty- 


one his Adminiſtrator ſhall ſue for it directly. 
A Mother Executrix ſhall not diſcount 
for Education and Maintenance out of the 


Money left to her Son by the Father, for 


| Libel what. 


Gibſon 1052, 
2 Roll's Abr. 
298, 320. 


ſhe ought to maintain him; aliter where 
Money is paid to bind him out Apprentice. 
2 Vent. 355. Anonymus 


Libel, 


Libel is a Declaration or Charge 
drawn up in Writing on Behalf of 
the Plaintiff, to which the Defendant is 
obliged to anſwer. Words in a Libel [aut 
in Effeftu conſimilia] good, If a falſe Copy 
1 ol 
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Licences. 


of a 1. be given, and the adverſe Proc- 
tor plead to it, he ſhall have the Advantage 
of the Plea, for the other was bound to de- 


liver a true Copy; and Prohibition lies for 


denying a Copy (but Oath muſt be firſt 
made of the Denial), and that quouſque the 
Copy is delivered ; tho! if an Appeal be 
made for ſuch Denial, as for a Gravamen, 
no Prohibition will be granted. 1 Vent. 252. 
1 Roll's Rep. 337. 
All Libels muſt be ſigned by an Advo- 
cate, and engroſſed on a double Six penny 


Stamp. 


Licences. 


ks 


Arriage Licences are upon theſe Con- Marriage Li. 
ditions. (I.) That there is no Im- cences. | 


pediment by Reaſon of any Precontract, 


Conſanguinity or Affinity. (2.) That no 


Suit is depending. (3.) That it is with Con- 
ſent of Parents or Guardians (where either 
of the Parties are under Twenty-one Years 
of Age.) (4.) That the Marriage be ſo- 
emnized in Canonical Hours, viz. between 
Eight and Twelve in the Morning; and 
Oath muſt be made by one of the Parties 

to the ſame Effect ſub pena, &c. and Bond 
_ gen to the Ordinary wich a Penalty of 200l. 

An Archbiſhop cannot licenſe a Marriage 
thin the Degrees prohibited, as being a- 
gant the Law of God. Hob. 148. Colt 
and Glover v. Biſhop of Coventry and Litch- 


herd, 2 Inſt. 684. 
* 4 Mar- 
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Marriages. 


on) o tween Parties (not diſabled to mar: 

Marriages, their near Relation to each other, II. 

fancy, Precontract or Impotency) is very 

requiſite, nam Conſenſus, non Concudbil:::, 
| facit Matrimonium. As to Marrriage: 

3 5 - within the Degrees prohibited, thoſe in t., 

aſcending and deſcending Lines, i. e. of 
Children with the Father, Grandfathe:, 
Mother, Grandmother, and fo upward, 
are prohibited without Limit (they being the 

. Cauſe immediate or mediate of their Being). 

As to Degrees of Affinity, tho' I be not 
directly forbid: to marry my Wife's Siſter, 
yet when God commands me, I ſhall not 
marry my Brother's Wife, by Parity ot 

th |: Reaſon he forbids me to marry my Wite's 

. Siſter, for there is the like Analogy and 

Proportion between one Man and tw» 

Siſters, and one Woman and two Bro- | 

thers. | 

See 18 Levit. Vaugh. 246. Carter 233. 

2 Vent. 910. 2 Stillingfl, Cafe 58. Ns 
ag. Gs. Li. 33. . Elz. 

v Mich. 41, 42 Eliz. Moor 575. 35 Elig. 
Co. Zitt. 79. Paſcb. 7 Jac. . 
 Danv. 699. Moor 170. 1 Siderf. 13. | 
Davis 51. 7 Co. 43, Stat. 32 Hen. 8. | 
© 98. 2 Ioft. 685 2 & 3 Prid. Con- | 

nell. 
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Marriages. A Full, free and mutual Conſent be- 
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Nuncupative Wills. 
2. 569. 6 Co. 65. 5 Mod. 170, 449. 
2 Lev. 254. 1 Sid. 64. 4 Leon. 16. 


Tho. Fones's Rep. 118, 191, 213. 3 Keb. 
166. 1 Mod. 25. Salk, 548. Vaugb. 


206, 302. | 
Bedding is not by Law eſſential to the 
Marriage, but it is compleat before, tho 
the Law. will preſume it to have been con- 
ſummated on Proof that they were upon a 
Bed together, tho' the Proof of the Cele- 
bration of it by the Prieſt will alone be ſuf⸗ 
ficient to found a Sentence. Per Dr. A. 


D — 
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| INuncupative Wills. 


EY Y Stat. 29 Car. 2. c. 5. no Nuncu- 3 
| pative Wil ſhall be good where the Wills, | 


{*itzte bequeathed exceeds the Value of 300, 
that is not proved by the Oath of three 
Witneſſes that were preſent at the making, 
nor unleſs the Teſtator bid them bear Wit- 
nc{s that ſuch was his Will, nor unleſs made 
in his laſt Sickneſs, in a Houſe where he 
had reſided ten Days or more before the 
making (except where ſurprized and taken 
lick, and died before his Return home). No 
roof will be admirted after ſix Months af- 
ter the Words ſpoken, unleſs the Subſtance 
thereof was taken down in writing within 
{1x Days after making, and no Adminiſtra- 
tian (with fuch Will annexed) ſhall paſs the 
><: under fourteen Days, nor then till the 

TY 1 next 
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Cafe of one. 


died next Day. 
were examined in a Cauſe depending in e 
Biſhop of Briſtol's Court about the Validi- 
ty of this Will, but the third was beyond 


Muncupative Wills, 
next of Kin have been cited to accept or 


refuſe, or conteſt it, 
S. P. made a Nuncupative Will as fol. 
lows ; that ſhe would leave to A. B. 30 


and to C. D. 30 J. and being three Ties 


ask d of this Matter, ſhe always anſwered, 
that ſhe would give as above, and all the 
reſt, Ec. of her Subſtance ſhould be equal- 
ly divided between E. F. and C. H. which 


Will was reduced into Writing, arid ſigned 
by three Witneſſes in her Life-time, pre- 


ſently after her ſpeaking the Words, and 
Two of the Witneſſes 


el... 
It was objefted there by the Defendant, 


that the Will was not good within the 
Meaning of the Statute of 29 Car. 2. „ . 
ainſt Frauds, Sc. for that it was not 


. proved by the Oaths of three Witneſſes 


(the other being abſent), nor but by one 


that the Teſtatrix bid them bear Witneſs, 


Sc. and that the Will runs in the future 


Tenſe (that ſhe would give, Sc). 
were, Whether notwithſtanding the 


above Objection the ſaid Will is a good 


Diſpoſition of her Perſonal Eſtate, and whe- 
ther it be ſufficiently proved by the two 
Witneſſes, tho' one of them only has prov ad 


the Rogatio Teſtium? 


I apprehend that one Witneſs is in this 


Law ſufficient, and ſeveral Judgments have 


been given (ſince 29 Car, 2,) that one W. - 
nels 


_—_. 
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_ Oaths. 
neſs will anſwer the Intent of that Law. 
The Objection that the Words are in the 


future Tenſe has but little Force; for in 
making a Nuncupative Will (according to 


Scoinburne) no preciſe Form of Words are 


required; nor is it material whether the Teſ- 


tatrix ſpeaks properly or not, provided her 


Meaning and Intention appears, and the 
Rules injoined by the above mentioned Sta- 
tute are obſerved. The Objection that 
to me ſeems moſt material is, that this Will 
is proved by two Witneſſes only, (the Eſ- 
tate being above 30 J.) and the Statute ex- 
preſly requires three where it is above that 
Value. am of Opinion in this Caſe, 
that the Power, Office and Diſcretion of 

the Ordinary are limited, by the exact Form 
of the Statute, and that he has no Liberty 
or Authority to wave or excuſe the want 
of the third Witneſs by reaſon of Abſence, 
or any Account whatſoever, the Statute be- 
ing his Rule and the Meaſure of his Judg- 
ment; and therefore I conceive this Will 
is not within the Words of the Statute, and 


therefore null and void, and an Adminiſtra- 


ton muſt be granted to the next of Kin. 
Dr, P. Inn. 


. Oaths. 


N Oath is an Affirmation or Denial A Oath what. 


of any Thing before one or more 
wit have Authority to adminiſter the fame, 
for the Diſcovery of Truth and Right, cal- 


ling 
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Penance. 


ublicb. 


private. 


Stat. Artic, Cleri, 9 Edw. 2, c. 2. 


Penance. 
ling God to Witneſs that the Teſtimony 
he gives is true; and it is called a corjo- 
ral Oath, becauſe the Witneſs lays dis 
Hand upon the Holy Scriptures at the Tine 
he takes it; tho' in Dr. Owen's Caſe, hc 
being a Witneſs to prove a Will, refuſed 
to be ſworn formally, i. e. to put his 
Right Hand upon the Book, but ordered 
it to be held open before him, and he lifted 
up his Right Hand; and Glyn held this a 
ſufficient Oath. 2 Syd. 6. 

If the adverſe Party exhibit Exceptions 
or dilatory Plea, the Plaintiff may require an 
Oath of the Proctor that he does not do 
for Delay or out of Malice, but that he 
believes his Client is able to prove the 
fame ; and the Plaintiff may before or af. 
ter Concluſion pray that his own Oath may 
be taken as a Supplement where the Proct 
is Semiplene. 7 

A Peer produced as a Witneſs muſt be 
ſworn. | 


Penance, 


Ublick Penance muſt be performed by 
P an Offender notoriouſly guilty of an? 
ccleſiaſtical Crimes in the Face of the 
Church. Penance may be injoined n a 
Cauſe of Defamation ; but that is private, 
in the Veſtry, the Defamer reading a Sche- 
dule of Penance in the Prefence of it: 
Plaintiff, Miniſter - and Church-waruciis. 


Plent 
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Pilene Adminiftravit, 


4#$%YLENE Aaminiſtravit cannot be plead-Plene Admi- 
ed, unleſs all Debts, Sc. as far as niſtravit. 
Aſſets will teach, are diſcharged, i 
if theſe Courts refuſe to accept the Plea 
of Plene Adminiſtravit the Party may ap- 
peal, for they proceed ill; ff they accept 
it, they muſt try if he has fully admini- 
red or not. 1 Syd. 274. Ney 75. 
lf an Executor plead Hlene Adminiſtravit 
in an Account, tho' after Sentence given 
againſt him, and before Execution demand- 
ed, he is condemned in a Debt in a ſecular 
Court, he ſhall have the Advantage of al- 
ledging this Matter. | 


Probates. 


F Executors come to prove a Will, the Probate. 
Ordinary muſt do it in common Form ; 
bit if others come to prove a latter Will, 
it muſt be per Teſtes. Hetl. 77. The 
Judge or his Surrogate muſt adminiſter an 
Cath to the Executor as follows. 


ce You 


1 
* 
; 


Probates. 


« You ſwear that you believe this Paper 
& contains the true laſt Will and Teſtame:;: 


„ of A. B. deceaſed, and that you arc 


c the Executor therein named, and that 
« you will well and truly perform the 
% fame, by paying firſt his Debts, and 
« then the Legacies therein bequeathed. 
« as far the Eſtate which ſhall come to 
cc your Hands will thereto extend, and 
« the Law charge you, and that you 
ce will bring in a true and perfect Inven- 
« tory, and paſs a Juſt Account of your 
« Adminiſtration when you ſhall be there- 
& unto by Law required.“ | 


If a Quaker be Executor, YOu muſt write 
his Affirmation on the Back of the Wil! 


thus. | | 


« A. B. do ſolemnly, ſincerely and 
« truly affirm and declare, that I am one of 
cc the Diſſenters from the Church of Eng- 
4% land, commonly called Quakers, and 
« that I believe this Paper contains, Cc.“ 
And let the Quaker ſet his Name thereto. 


The Judge can't refuſe a Probate to 
an Executor quia incapax, Salk. 299. 
303, Sc. | 


Rate:. 


[79] 


Nates. 


HE Rates for the Repairs of the , f- Re. 
Church ſhall be laid upon every Oc- pairs 
cupier of Lands in the Pariſh, tho' he live Churches. 


in another; and he may come to the Veſ- 

tries, and vote in making the Rate, but he 
Hall not be charged towards the Ornaments 
of the Church on Account of ſuch Lands, 
for the Perſonal Eſtate of the Inhabitants 
are chargeable with every Thing that 
does not relate to the Fabrick of the 
Church, or Repairs of the Fences of 
the Church-yards, er ſuch Things as 
concern the Freehold. 5 Co. 67. It 
Church-wardens erect any Thing new, ei- 
ther as to the Fabrick of the Church or 
Church-yard, they muſt have the Conſent 
of the Pariſhioners (and if ſuch Additions 
are in the Church, the Licence of the Or- 
dinary). Where neceſſary Repairs are 
wanting, the major Part of the Pariſh will 
bind the leſs ; in ſuch Caſe, if the major 
Part will not conſent, the Church-wardens 


may repair without their Conſent : If upon; vent. 367. 


Notice given them they refuſe to meet, or 
having met refuſe to make a Rate ; or this 
Court will compel them to repair, and may 
excommunicate all the Pariſhioners till it be 
dene; but thoſe that are willing to contri- 
bute ſhall be abſolyed till the major Part 
agree 
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80 Sante. 
agree to a Tax, but our Courts can't aſic{; 
= them towards it: And if a Rate be ii. 
gally impoſed (as by a Commiſſion fro 
the Biſhop, c). without the Pariſhicne:; 
Conlent, yet if it be afterwards aſſented 0 


| and confirmed by the major Part _ _ 
Pariſh, that will make it good, | 


R 

The ls Lands of a Company are charge 
able for the Repairs of a Church, and a 
r was denied in 2 this Caſe. 2 Jane 


187. 
Seats. 
Seats in E AT S in "arches do not belong to 


Church. Perſons, but to Houſes. If an Inba- 
| bitant of a Pariſh has Time out of Mind re- 
paired an Ifle of a Church, and uſed to ſit 
there, Ic. ſuch Uſage makes it proper to 
the Family; otherwiſe if it has been repair- - 
ed at the Pariſh Charge. An Ifle may be- 
long to a private Perſon, yet the Freehold 
is in the Incumbent. See Hatſon* s Incum-. 
bent 382, Sc. In Cale a Perſon in Poſic!- 
ſion of a Seat in a Church be diſturbed by 
| another, the Ordinary may inhibit the Di- 
1 ſturber till the Matter be determined. C 
| dolpb. Abr. 138, 146, 151, 155, 157. i 
a Man with the Aſſent of the Ordinary ſets 
a Seat in Nave Eccleſiæ, and _— 
pulls it down, Treſpals Yi et Armis wil 


not 
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not lie, for the Freehold is in the Parſon, 
and the only Remedy is in our Courts. 
Watſ. 382, Sc. 

Tho' the Miniſter and Church-wardens 
have no Right (excluſive of the Ordinary) 
in placing the Pariſhioners, but muſt act in 
Subordination to him {becauſe when any 
Diſpate of this Nature ariſes he may ſet 
aſide what they have done if he. ſees Cauſe); . 
yet Perſons fo placed in a Seat unappripria- 
:ed, may continue to ufe ſuch Seat nll the 
Matter comes to be litigated and determined 
in the proper Court. I barton Peche, Nor- 
wich 1732. Ts 5 E 


Sequeftration. 


'N Cauſes Matrimoniat. whe the Plain- Sequefration 

tiff ſuſpects the Woman will ( pendente Cauſa Matri- 
Lite) marry. another, he may have her ſe- moni. 
queltred pending the Suit. 


If two Perſons claim a Right to a Bene- —of « Bene 


dice, and alledge the ſame before a judge. _ 

reſpectively, the Profits thereof ſhal! at the b _ 
Petition of either of the Parties be ſequeſ- hs 

ed pending Suit. A Living, may be ſe- 

acid for Dilapidations, Se. 
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Spoliation 


Will. 


Spaliation. | 


F one and the fame Perſon preſent two 
Clerks, one to the Parſonage and the 
other to the Vicarage, and the one takes 
the Fruits of the other, the Party grieved 
ſhali ſue in Cauſd Spoliationis. See es 8 
Incumb, p. 8. | 
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Wills. 


Young Man beyond Sea wrote a Let- 

ter, in which he declared his Will to 

be, that his Effects ſhould go in ſuch a Man- 
ner; and adjudged good. Moor 117, 
Weſt's Caſe. 2 Leon. 35. 3 Leon. 70. Tho 


not ſealed. ' March 206. Tho' in looſe 


Sheets. 1 Syd. 315. Tho' in Form of an 
Indenture and Kale. and delivered, being 
proved to be intended as a Will. 1 Mod. 


177. Good, where the Lawyer only touk 


ſhort Notes with Deſign to reduce it into 


Form, which he after did, but the Deviſor 


died before it was read to him. 1 And, 34. 


x Brownl. 44. Dyer 72. Kew. 209. 
Where wrote down unknown to the Devi- 


for, and afterwards read to him, and ap- 
proved by him. Cro. Eliz. 100. 1 Leon. 


113. Where good tho' Snawn to hy 
! 


I E111 


by Rats in the Teſtator's Life-time, if by 
joining the Pieces together the Contents 
can be known. If a Man writes his Will 


with his own Hand, (tho' he does not ſub- 


ſcribe his Name), but ſeals and publiſhes 
it, and the three Witneſſes ſubſcribe their 
Names in his Preſence, it is a good Will, 
for his Name being wrote in the Will, it is 
2 ſufficient Signing, and the Statute does 


not direct whether it ſnall be at the Top or 


Bottom. 3 Lev. 1. And by three Judges 
againſt one the Sealing is a Signing with- 
in the Act. And note; it is not faid 
in the Act that the Signing ſhalt be in 
the Preſence of the three Witneſſes, but 
their Subſcription muſt be in his Preſence. 
3 Mod. 219. To a Will of a Perſonal 
Eſtate two Witneſſes are ſufficient. Co. Litt. 
111. One may make a Will in ſeveral 


Writings, and thoſe Writings may be made 


at different Times ; no Man can think all 


his Thoughts at once. 2 Cro. 144. No 


117. 1 Show. 69. If one being ſick gives 
Notes to make his Will, and afterwards is 
io weak that his Memory fails him, and 


theſe Notes are made into a Will, it is good; 


aliter if he become a Lunatick after the 
Notes given, 1 Brown]. 44, If a Will be 
wrote by the Teftator himſelf, and found 
in his Eſcrutore among other Writin 

{10 not publiſhed in the Preſence of Wit. 
neſſes, and by them atteſted), it is a good 
Will; tho' in this Caſe the Executor muſt 
procure two People that were well acquain- 


ed with the Teſtator's Hand. writing, to 


1 make 
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Wills. 


make Oath that they believe that to be his 


Hand-writing. 
Rider v. Rider in the Prerogative 1703. 


Tho. Rider, Eiq; was the Deceaſed; is 
Brother alledged that the Deceaſed gave 


Inſtructions to Mr. IJ. to make his Wil; 
that Mr. L. made a Draught, and cauſed 
a Tranſcript to be made which he gave t« 
the Deceaſed, who carried it away, and af. 
terwards made ſeveral Obliterations, Alic- 
rations and Interlineations with his ow: 
Hand, and then tranſcribed it over fair, 
that the fair, and alſo the altered Tran- 
ſcripts, with the firſt Draught made by M.. 


IL. were found in the Deceated's Study. 
The fair Tranſcript was propounded by the 


Brother, (who was a Legatec) and . 
contained in two Sheets of Paper Which 


were found looſe; it concluded thus: „ In 
„ witneſs whereof I the ſaid Tho. Neider 


“have to this my laſt Will and Teſtament 
« ſet my Hand wu Seal the Day of 
on in the Year of our Lord 1697. 

Note; the Will was neither ſigned nor ſeal- 
ed. There were no Witneſſes examined 
to the Deceaſed's Hand-writing, but the 
ſame was confeſſed by the Widow in her 
Anſwers, as likewiſe that the fair Tranſcript 
and Draughts were found in the Decealed's 


Study. 


The Widow in Oppoſition to this pro- 
pounded a Draught of. a Will which was 
not of the Deceaſed's H and-writing, but 
of a later Date, viz. Aug. 1701, 


but not executed; ſhe pleaded that it was 


drawn 


Wills. 
drawn by the Deceaſed's Directions, read 
over to and approved by him, and he de- 
clared he would execute it. Fhis was 
tound in his Study with the others before- 
mentioned. ' The Judge pronounced that 
the Deceaſed died inteſtate, from which 
Sentence the Brother appealed adfiatim to 
the Delegates. Andin 1704 the Delegates 


reverſed the Sentence of the Judge of the 


Prerogative, and gave Sentence for the fair 
Tranſcript of th& Deceaſed's Hand-writing 
propounded by the Brother. 


Miller v. Miller. John Miller deceaſed. Cafe 2. 


This Cauſe was originally begun in the Pre- 
rogative, between the Brother and Widow. 
The Brother propounded a Will unexecuted, 


and pleaded that it was drawn by the De- 


ceaſed's Directions, read over to and 


proved of by him; but the Perſons in whoſe 


Houſe the Deceaſed lay ill refuſed ſeveral of 
his Friends Admittance, and therefore the 
Writer of it had not an Opportunity of 
getting it executed. Tt concludes thus. 


In witneſs whereof I the ſaid ZFobn Miller 


% have to each Sheet of this my laſt Will 
and Teſtament, comprized in two Sheets 
«© of Paper, ſubſcribed my Name, and put 
% my Seal to the Top and Bottom thereof. 
** Dated the Day and Year firſt above writ- 
© ten.” Note; It was dated at the Top 
24 July 1680. © Signed, ſealed, publiſh- 
ed and declared by the ſaid John Miller 
the Teſtator, for and as his laſt Will and 
„Teſtament, this 24th Day of Fuly 1680. 
« in the Preſence ß * | Flee De 
. 5 ceaſed 
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Caſ 3. 


Wills. 
ceaſed died the 21ſt of July 1680... 


The Widow pleaded Inſanity, that all Per- 
ſons had free Acceſs to the Deceaſed, that 


the Writer of the Will had Acceſs but 


would not leave jt with the Deceaſed. 
his Cauſe was appealed to the Dele- 
gates from a Grievance, which was prc- 
nounced for, and they gave Sentence for 
the Will in 1681, 
Ieriich v. Pollet. Mary Pollet deceaſed. 
This Cauſe began before the Commiſſary of 
London between the Deceaſed's Daughter 


(a Minor and Reſiduary Legatee in the 


Will, acting by Henry Worlith her Guar- 
dian) and Husband, who oppoſed the 
Will. It appears by the Evidence in this 
Cauſe, that the Deceaſed, who was ill, told 
one Eliz. W. that ſhe intended to make 
her Will, declared how ſhe would have it 
made, deſired her to get what ſhe had fo d- 


dclared to her reduced into Writing, which 
ſhe did, and carried the ſame, being the 


Draught of a Will 'to the Deceaſed, and 


read it over to her, and ſhe approved of it, 


and deſired her to get it wrote over fair, 
which ſhe did, and carried it to her; to 
whom it was read over, and ſhe approved o f 
it, and declared it to be her laſt Will, and 


ordered her Nurſe to fetch one Mr. P. to 


be a Witneſs ; but being told he was from 
home the Will was left with her, and ſhe 
died eight Days afterwards without execu- 
ting it. It concludes thus, * In witneſs 
&« whereof I the ſaid Mary Pollet have here- 


© unto put my Hand and Seal this 28: 


6c Day 


— 


r , no eee As eG ee Shot ger ere re Ie te 


40 1745. 

« Day of Auguſt 1700. Signed, 
"08 ſealed, publiſhed 25 declared by the e Lad 
« Mary Pollet as her laſt Will and Teſta- 
ment, in the Preſence of — 
Words Mary Pollet interlined beſore Seal- 
ing). Dr. Newton the Commiſſary in 1701 
gave Sentence for the Will ; the Husband 
appealed to the Arches, where the Com- 
miſſary's Sentence was reverſed, and the 
Deceaſed pronounced to die inteſtate; the 
Guardian then appealed to the Delegates ; 1 
and in Micbaelmas 1702 the Judges (being 
five Civilians only), annulled the Sentence 
of the Dean of the Arches, confirmed Dr. 
Newton's, pronounced for the Will, and 
decreed Adminiſtration (cum Teſtamento, 
Se.) to the Guardian. | 


Wright v. Walthoe. Richard Holman Cafe 4. 


deceaſed. Sentence was given in the Pre- 
rogative in 1710 for three Teſtamentary 
Schedules of the Teſtator's Hand-writing. 
The firſt concludes abruptly without 
any Name or Date, The ſecond thus. 
And I do here declare this to be my laſt 


Will written in and have here- 
** unto ſet my Hand and Seal the 
« Day of © and in the Year of 
*« our Lord | [This is neither 


ligned or ſealed. — The third concludes 
abruptly, being neither ſigned, ſealed or 
dated. 
Deborab Lab deceaſed. Sentence caſ 5. 
1723 for three Teſtamentary Schedules - 

of the Deceaſed's Hand- writing; the firſt 


Was: executed in the Preſence of twc Wit- 
Fs - neſſes. 
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Caſe 6. 


Caſe 7. 


Ceſe 9. 


Wills. 
neſſes. The ſecond is ſigned by the De. 


ceaſed, and afterwards theſe Words WIe 


„ {1gned and ſealed Sept. 13. 1921.” The 


third concludes abruptly without Exccu- 
tion. | | 


Willing Snelling deceaſed, This Will is 


of the Deceaſed's Hand- writing, and con- 
cludes without ſaying In witneſs, c. but 


the Words figned, ſealed, publiſped, c. 
wrote underneath, It was neither ſigned, 
ſealed or witneſſed; it was proved in Je. 


bruary 1712. 


David Dagget deceaſed. The Will was 
of the Deceaſed's Hand-writing, and con- 
cluded „ In witneſs whereof, to this aud 
to the other ſeven Sheets annexed I have 
„ ſet my Hand and Seal the Day 
„ of 7uly 1915.”, The Words (fened, 
ſealed, Ac.) wrote underneath. There was a 
Seal, but not ſigned or witnefſed, A Caveat 
was entred by the Deceaſed's Son, which 
was warned, and he had a Time affigncd 
him by the Court to declare whether he 
would oppoſe the Will or not; but upon 


his not oppoſing, Probate was granted in 


Feb. 1718 to the Daughter (Executrix). + 
\ Robert Pollard deceaſed- The Will 
was of his Hand writing, and concluded 
thus. Witneſs my Hand and. Seal the 

| Note; neither ſigned nor ſealed. 
Proved 17 December 1705. 

William Kuſſell deceaſed. The Will 
was of his Hand writing, and concluded 


» In witneſs whereof J have hereunto ſet 


„ my Hand and Seal the Day and Year 


c fir. 
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Wills. 


„ rſt above written. 


' (/igned, ſeal:d, &c.) Note; there is a Seal, 


but not ſigned or witneſſed ; it was proved 
Auguſt 3, 1727. 


Joſbua Hinton deceaſed. He was an Caſe 16. 


eminent Attorney in London, and in his 
jaſt Illneſs had a Deſign to have made his 
Will himſelf, and therefore wrote down his 
lutentions on a Scrip of Paper, beginning 
thus: “ My Will and Deſire is Ten 
Pounds to Wife and Daughter for Mourn- 


ing,“ beſides ſeveral Legacies (the Sums 


in Figures, with the initial Letters only of 
the Names of the Legatees), and concludes 
&© Executors, John Lateward, Richard 


« Lateward, Jobn Adams.” — This Sche- 


dule was propounded by the Executors, 
who gave an Allegation pleading the Iden- 

iy of the ſeveral Perſons in the faid Scrip 
mentioned, and was oppoſed by the Wi- 
dow and Daughter. Sentence was given 


againit this in the Prerogative in April 


1738, and Adminiſtration decreed to the 
Widow. On the third of May following, 


the Executors moved to be paid their Ex- 


pences in ſupporting the ſame, which (after 
many Arguments) they were allowed; but 
che Judge refuſing to let the Adminiſtration 
paſs before they were paid, a Mandamus 
v/25 granted to compel him. 


F. IL. and M. L. his Wife made their Ca 11, 


joint Will, appointing the Survivor Execu- 


tor; and thereby the ſaid 7; L. did will, 


that in Caſe of his Death before his Wife, 
foe TO remain poſſe [ſed of all bis G "__ 
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Wills. 


&c. to enjoy and diſpoſe of as fhe pleaſed, 
only recommending to her to leave at be, 
Death three Fourths of the then remainir: 
Iioiety of his Effects to M. A. and ite 
other Fourth to J. B. or their Heirs, leavir'o 
ber to diſpoſe of the other Moiety at her 
Pleaſure. | 
The faid AL. L. ſurvived, took Probate, 
and poſſeſſed herſelf of his Effects, matic 
her Will, diſpoſing of the ſaid Moiety a: 
above, and afterwards intermarried Wich 
F. C. and died. 

Is not the ſaid Will, made during her 
Widowhood, by the ſubſequent Marriage 
become void? And is not Mr. J. C. in- 
titled to Adminiſtration to her as dying in- 
teſtate ? e 

I am of Opinion that her Will became 
void by her Marriage with Mr. F. C. as to 
all the Eſtate which ſne had a Property in, 
and at that Time a Right to diſpoſe of, by 
Reaſon that ſuch Eſtate became her Hut. 
band's by Marriage; but ſhe being Exccu- 
trix of her former Husband, ſuch Part of 
the Eſtate as came to her as Executrix, and 
the Property whereof did not-veſt in her, 
did not become the Husband's by Marriage, 
and her Will may ſtand good as far as re 
lates thereto; and a limited Probate or 
Adminiſtration (with the Will annexed) 
may be granted to the Perſons intereſted, 
and an Adminiſtration of the reſt of the 
Eftate to Mr. C. her Husband. See Went. 
worth 201; per Dr. A——-w 1738. 5 | 
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-R. B. bequeaths thus. Ttem I give, Cafe 1 12. 


„c. all the reſt of my Eſtate to my 
Wife E. B. and Son R. B. making and 

joining them whole and ſole Executor and 
« Executrix of this my Will.” R. the 
Son in 1728 proves (Power being reſerved 
to E. the Widow and other Executrix) and 
receives 100 J. of his Father's (which was 
at Intereſt) and pays it to F. S. (who ſince 
married E. the Widow) and alſo fold ſe- 
veral of the quick Goods of his Father's, 
and kept the Money to his own Uſe, and 
dies. E. has ſince his Death proved 
the Will to intitle herſelf to the whole or 
her Half. Share, of her Husband's Effects. 
The Query was, if the Effects by the 
Bequeſt of the Will, and their being made 
and joined whole, Sc. would go to the 
Survivor of them? Or if ſo, if the Pay- 
ment of the 100 J. by one Executor to the 
_ other's Husbard, and the Executor's ſelling 
Part of the Goods, and retaining the Mo- 
ney to his own Uſe, would be preſumed in 
Law to be a Diviſion of that Part of the 
Eſtate, if not the whole of the Effects? 
The Bequeſt of the Reſidue in this Caſe I 
ook upon to be in the Nature of a joint 
Legacy: Had either of the Legatees died 
beſore the Teſtator, the whole would have 
accrued to the Survivor ; but where both 
live to take, the Law divides the Legacy, 
which immediately veſts in the Legatees, 
_ each for his Share upon the Death of the 
TFeſtator; ſo that tho' no Diviſion has 


actually been made, yet the Eſtate being 
ONCE 


92 


2 — at Ed aa a eee neee — 8 9 . p . ln ES . * * 
* " ers ee ors — — — rr 4 4 * 4 bz 
, 7 


Wills. 


once veſted, it is my Opinion the Share of 
the deceaſed Executor will go to his Repre- 


ſentative, and not to the ſurviving Execu- 
trix. : 
As to ſuch Part of the Eftate as has 
been actually divided in the Son's Life- 


time, or ſuch Effects as were in the Teſta- 


tors own Hands at his Death, whether 


Money, Stock or Goods, and were deviſe- 


able at any Time, I make no Queſtion; 
nor of ſuch Debts as have been actually 
received ſince his Death. The Doubt 
with me is concerning ſuch Things as the 
Law calls a Choſe en Action, where the 
Teſtator had not the Thing in Poſſeſſion, 
but only a Right of Action to recover it, 
or perhaps of a Chattel Leaſe, which be- 
ing a Thing indeviſable till fold, I am not 
ſo clear whether theſe would not accrue i© 
the ſurviving Executor. Dr. A———» 
1730. | 18 

If a Cauſe be inſtituted between an Exe- 


cutor and one of the Teſtator's Relations 


by Colluſion to prove the Will per teſtes. 
and the Executor by ſuch Colluſion is to 
fail therein, a Legatee having Intereſt in 
the Will may intervene in Judgment to pre 
ſerve his own Intereſt, . 


1 Witneſſes 


[ 93] 


Vi tneſſes. 


Legatec is a competent Witneſs toe who 
prove a Will (after he has renounced "9; "OM 


his own Legacy). 3 Keb. 570. Such as" 
are infamous, as attainted of Felony or falſe 
Verdict, Conſpiracy, Perjury or Forgery, 
or have had Judgment to loſe their Ears, or 


have been branded, Infidels, of Non ſane 


Memory, or as have Intereſt in the Cauſe, 
are not competent Witneſſes. 1 ſt. 6. 
3 Lev. 426. Tho' Judgment of the Pil- 
lory infers Infamy at the Common Law, it 
does not by our Law, unleſs the Cauſe for 


which he was convicted was infamous; and 


unleis he was convicted for an infamous 
Cauſe, he ſhall be a good Witneſs to prove 
a Will. 


A Few is a good Witreſs, and may be 


{worn upon the Old Teſtament. 2 Keb. 314. 

Where one objects a Crime to diſable a 
Witneſs, he muſt produce the Record of 
his Conviction, if he would invalidate his 
Teſt mony. 

t may be juſtifiable to maintain or ſubſiſt 

a Witneſs, but not to offer him any Re- 
. tho' to ſpeak the Truth. 

The Character of a Witneſs may be given. 
Aaqultery in a Witneſs is good Cauſe of Ex. 
ception: The Plaintiff may except againſt 


| the reprobatory Witneſſes of the Defen- 
| | | dani, 
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dant, againſt which no further Exceptic n 

ſhall be admitted; but the Defendant, tho 

be cannot again except, may alledge Mt. 

| | ter to confirm the Evidence of his Wir. 
mme. 

In Cauſes Teſtamenta-y the Plaintiff nay 
proceed to examine Witneſſes upon Ret!:r; 
of the Citation, with Intimation, the De. 

fendants not appearing notwithſtanding; 
The Plaintiff may alledge Matter within 
the Term aſſigned to prove his Exceptions 
to corroborate the Diſpoſitions of his Wit. 
neſſes; and if after Publication, and be- 
fore Concluſion, other neceſſary Witneſſes 
have come to the Plaintiff's Knowledge, 
the Plaintiff himſelf and not the Proctor, 
making Oath thereof, ſhall have them ad- 
mitted and ſworn, In Matrimonial Cauſes 
new Witneſſes may be produced after Pub- 
lication, and even after Sentence without 
Oath made as above. 
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APPENDIX III. 


CONTAINING, 


A Liſt of Fees Preſental by the Lord 
A:chbithop of Dublin his Grace, and 
by the 3 and Officers of his 
Conſiſtory Court of Dublin, conſi- 
dered of by his Majeſty's Commiſ- 
ſioners, for Reformation of Fees the 
third Day of June, One Thouſand 
Six Handed Sixty and two. And 
to be further. approved of, by the 
Right Honourable the Lord Deputy 
as ſhall be thought fit, and in the 
Interim, the PB Fees to be taken 
by the Archbiſhops and Biſhops of 
this Kingdom reſpectively. 


* — — * 21 


—— 


thc. * * 


LES 


18 
3. 
r . ., 
1 


APPENDIX MM 

CTT 

A Liſt of Fees Preſental by the Lord Archbiſtos 

of Dublin his Grace, and by the Judges and 
Officers of his Conſiſtory Court of Dublin, ca- 
ſidered of by his Majeſty's Commiſſioners, for 
Reformation of Fees the third Day of June, 
One Thouſand Six Hundred Sixty and two. 
And to be farther approved of, by the Right 
Honourable the Lord Deputy as ſhall be thought 
fit, and in the Interim, the ſame Fees to be 
taken by the Archbiſtops and Biſhops of this 
Kingdom reſpectively. 


Fees in the Conſiſtory Court, 
| Fees due in Cauſes of Office. 


Fudge Regiſter 

i. 1. 1 5 & 
Mprimis, For Articles in a Ty 3 

tion 1 Ds 


For entering every Bill of Preſent- z 5 
ments SE | 

For every original Citation, Sc. Of- 
ficio Mero, or at the Inſtance of a0 


o 2 94 


Party 3 
For the Appearance of every Perſon 7 
cited to appear of Office, or at the 0 


6 ſo o6 
Inſtance of a Party | 


For every Contutnacy entered _—_ = | 
a Man | 3 


0 0 6 


1 3 


J. 4. . 


For drawing and writing a Sentence 
of Excommunication againſt a Man} 

For a Denunciation againſt any _— to 

Excommunicated 

Capiendo, for one or more Perſons, 

one Fee for each Signiſicavit 

For every Mandat. pro Corpore Deli- 


berando jo 
For entring into the Act Book, & 


For every Significauit 2 . 
10 


O 


abſolving of every Man Excom- 
municated 

For the Copy of the Act 

For a Teſtimonial under the Judges 
Seal and the Regiſters ane 2 
the abſolving of every Man Ex- 

communicated, if the Party deſire it 

For drawing of Articles againſt any 
Man detected or preſented for For- 


nication, or other Crimes, to the po o 


Regiſter or Proctor that does the 
Work | 


For exhihiting the ſame 0:0 


For the Production of every Compure. 0 © 


gator 

For the Party himſelf Compurgant o 
For Proclamation, Intimation, — % 
Publication of Purgation 


For a Teſtimonial under Seal, — 8 


a Purgation is deſired by the Party 
For a Definitive Sentence againſt any 
Adulterer, Fornicator, Inceſtuous 
Perſon and other Offenders Con- 


victed 
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Fees. 99 
; | Fudge | Regiſter 
J. 5. 4. C. 5. d. 
For every interlocutary Sentence 0 ro 009 3. 4 
For every Order or Form of Penance | | | 
enjoyned or preſcribed to Offen- Lo 0 3 4 
ders | - 
For the Return and entering of a) | 
Certificate, of performing Penance fe o 00 3 4 
enjoyned to an Offender | 
For every Teſtimonial under Seal of 
any Man of performing Penanee, & 10 oo 6 8 
if deſired by the Party _ 


Fees due in Cauſes of Inſtance, and 
| for Decrees of Court. 


XOR the Conſtitution of a f 0 
tor entered Apud AddWa 
For Exhibiting of a Proxy or Subſti- o 
tution of a Proctor 
For every Citation at the inſtance of 
a Party, with an Inhibition or Inti- o 
mation: . | 
For entring every Act in Loco — 
Fudlicij 5 3 
For entering every Act, extra Locum J _ 
Solitum Fudicij 
For exhibiting every Libel, rote 
tion, Articles or other Matter what- o 
ſoever exhibited in our Court | 
For the Production of every Party | 
principal upon Libels, Allegations, { 
Articles, or other Matters exhibi- 
2” ted in Court 
or the taking and writing of the per- 
ſonal 3 of every ak Party jo 
| 6 3 


Foes. 


4 4. a piece 


100 | 
Judge (Regiſter 
1. 4. . . dl. 
For the Production of every firſt j 
Witneſs, upon the Lihel, = = O © 
or other Matter 
For the Production of every — 
Witneſs a 
For the Examination and Repetition | 
of every firſt Witneſs upon Articles, 15 
Libels, and Exceptions or any o- 1 © 5 18 
— Matter or Allegation exlubi- 
te 
For the Examination and Repetition i 100 oGg 
of every other Witneſs —_ 
For the Examination and Repetition 
of every Witneſs, upon Interroga- Yo 106Þþ 70 
taries exhibited by the Defendant OY. 
For a Commiſſion to exagyne Wit 1 
neſſes or a Party Principal A 4 
For every Inſtrument or Matter that þ = | 
| ſhall be annexed to ſuch Commil- po. © op 3 4 
ſion, if ſhort FE: 
To the Judge and Regiſter, if they 
go out of their Houtes, to examine v 16 oÞ 3 4 
a Party Principal or other 
For a Commiſſion. to take an Oath 
or Bunds in the Country or to pr 10 0% 3 4 
Goods or to take an Account | 
For every Suppletory Oath of a Party” © 1 x 6 
- For ſhewing the Records for the: 
= F Compariſon I. Fo 99 5 3 4 
or the Compariſon of a Copy of aꝰ To 
Record . of 10 1 
For attending every Information, and _ = 
ſhewing the Records fo des 
For Regiſtring mall Exhibits, J ooo 3 4 


For 


Fees. 101 

Judge (Regiſter 

ng — „ : Þ. s. all. 5. d. 

For Regiſtring Indentures or other N | 
large Exhibits after the Rate of 5s. | 
a Side, in the Regiſter Book cloſe ( | 
written, the ſame in Folio in Royal 

Paper, ot the like Proportion 

For every Decree of Court, viz. a- 
gainſt Witneſſes, Party Principal, or F o 

for any other Decree of Court 

F - a Citation. ot a Decree vits & no- 

7.00. 3 

For a Citation or Decree Ci e 


why a Man ſhould not be Excom- o 
municated . | | 
For other Decrees as perſonal; vits & 
modis, compw ſary agamft Witneſſes, 
to ſee Sentence put in Execution, 
or any other Decree decreed by the 
Judge againſt any Perſon either of 
. Office or Inſtajee. _ | 
For every Bond or ObFigation 0 
For Cancelling the ſame 0 
For the Copy of every Acx 0 


For the Renunciation of am Execntor- 
ſhip or of the Right of Adrniniftra-% o 
co” *— -. „„*Vöv 

For every ſeveral Searel made in they . 

E . N 

For exhibiting the Writ of Prohibiti- z 

on at the firft bringing thereof 3 

For the Conſultation exhibitng © 

For conceiving and drawing every 3 
Definitive Sentence to the Regyl- HD 
ter or Proctor 04 


G 4 


Fees. 
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For a Sentence Definitive, or Inter- 
locutory having vim ſentemtib. De- 
finitive at the Inſtance of a a2 

For every other Diſmiſs 
For the Copy of every Sentence 


For comparing and examining the 


Bill of Cofts, with the Records 


To the Regiſter or Proctor who 


makes the Bill of Coſts 
For taxing of every Bill of Coſts 


apud Ada 


For every Appeal made viva voce 


and entered apud Acta | 
For exhibiting every Appeal, 
ſcriptis 


For Apoſtles, Where an Appeal is 


made from the Judge 
For exhibiting Apoſtles to the Metro- 


a Judice inferiori 


For entering of every Certificate of 


the Proſecution of an Appeal 
For an Inhibition againſt the Judge, 4 
quo Regiſter and Party Appellat t o 


with a Citation againſt the Appellat 


If the Party Appellat be excommu- 
nicated, and the Inhibition con- 
tains an Abſolution of the Party 
Excommunicated, added to the 


former Fee 
For every Decree of Court in a Cauſe 


of Appeal ad tranſmittend W 
ſum Jud aquo 


| 


. 


fo 
fo 


For the Proteſtation of _ Appeal! t 
10 
7 im}, 
bon 
politan, when an Appeat is made o 


jo 
. 


ſo pO 


3 4% 


Fudge [Regillr | 


o 


. 
6 8 
80 3 4 
+ 6 8 
0 3 4 
1 1 3 4 
00 9 0 
60 10 
FE. 
98 34 
Ad 
oo 34 
olo 34 
o 34 
40 6 8 
40 3 4 
3 4 


For 


Fees. 


For the tranſmitting of a Proceſs to) 
the ſuperior Court, to the Judge | 
for his Seal, 6s. 8 d. and to the | 
Regiſter after the Rate of the Tax, ? 
made by the Judge, ad quem which | 
is commonly for every Leaf, 4 d.] 


For a Compotition of Proceſſes trani- 
mitted, @ Fudice inferiori ab utraq; 


Parte, viz. the fourth Part by the co o o 


Appellant, and the third Part by 
the Appellat 


Fees due for Copies, Exemplifica- 
tions, Certificates, Letters of 


Tutelage and Caveats. 


H of every Witneſs examined, as 
well upon a Libel, Allegation, or 
other Matter, as upon Interroga- 
tories 3.5. 4 4. and if long, 64. 

ber Sheet to be Copied ix Words 


Sheet 


tion, Matter, Anſwer, Interroga- 
tories, or a Commiſſion in parti- 
bus, or an Adminiſtration 3 5. 4 d. 
and if long 6 d. per Sheet, fifteen 

Lines to a Sheet 

For the Copy of every Will, Proxy, 


Matter 6 d. per Sheet 


OR the Copy of the Examination} 


50 o o 


| 
J 


; 


Inventory, Accompt or any other ( © 
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Fudge Regiſter 


| 


* 


[* O © 
| 


in a Line, and fifteen Lines in a 1 
For the Copy of every Libel, Allega-} 


. . 


ut intra 


- 


. J. 4 
o 
| 


intra 
| 


ut intra 


ut intra 


> 


ut intra 


0 * intra 


Fos 


104 Feat. 


Judge Regiſter 
J. 3. d.. 


For the Copy out of the Record, for 
an Act of Inſtitution of any Clerk o © 
admitted N 

For the Exemplification of any Sen- 

tence, Will, Adminiftration, ot i. 69 

other Proceedings of Court 

For an Exemplification of an Act — RE ..-- 

der the Seal, if it be required . M4 

For Letters Teftimonial upon Libels, ] 
Depoſitions of Wimeſſes, or other 
- Records after the Rate of 8 5. per 1 
Skin of Parchment, (after the u ut intraut intra 
Skin allowed free) over and above 

the Regiſter's Fees, as aforeſaid 2 

For the Admiſſion of every Advocate L 
and Proctor, and for regiſtering the o © © 

—Rme | -. 

For a Certificate under the Regifter's] 
Hand of the Probate of a Will, 
granting Letters of Adminiſtrati- 
on, Sequeſtratton or Letters of 70 0 0 34 
Tute! Lettres ad Colligend', or any 
other thing done or granted re- 
maining on Record 

For a Certiorari or Certificate nder 
Seal of any Reeord or At, . 10 

any of his Majeſty's f Courts 


Jo 3 4 
For Letters of Tutelage of the Good 3 68 
Where 


and Perſon of a Minor 


Feet. 105 


Where an Adminiftratian is granted! | 
during the Minority of an Exeeu- | 7 

tor, or of Children; if upon Ex- ä 
piration or Revacation of the ſame, | 24 


he that was the Minor, fhall ac- 
knowledge Satisfaction, apud Aa, 
to the Judge 6 5. 8 d. to the Regiſ- 
teetrr for entering the ſame 3 5. 4 4 J 
For entering every Caveat 
If the e Party deſire a Copy af it 


Fees due for Licenſes, Suſpenfi- | 


ons, Sequeſtrations, Relaxations, 


R and fuch other. 


OR every Licenſe of Marriage _ 
For every other Lean 943 5 


what Nature ſoever 
For every Suſpenſton of a Miniſter © ro © 
For every Sequeſtration, O ro 
For every Relaxation „ 


For exhibiting and Regiſtring a Mi- 7 
niſter, Nomination of a Parifh Clerk * 
For drawing every Qualification 0 o cÞ 
For Letters Requifitory 3 4| 
For the n Prothocal there- 
upon 0 
For =xhibiting every Reſignation of a | 
Benefice before the Judge and ho 3 
tering the ſame 


For admitting and entering every) 
Preſentation made by a Patron, 0 
any Eccleſiaſtical Benefice, to the 
Judge 3 5. 4 d. but if not admit- 
ted, none to the Judge, but 35. 

+ 44. to the Regiſter 


Fees due for Letters of Orders, 
Conſecration of Biſhops, Unions, 
Inſtitutions, and ſuch like. 


Vt intra 


| 


9 


Fudge Regiſ. 
. 


. d. 


ut in 


OR writing Letters of Orders fork o 6 0 


Deaconſhip 
For writing 3 of full Orders 
For all Proceedings upon the Conſe- 
cration of a Biſhop, to the Vicar 
General 4 J. to the Regiſter 2 J. to 
the Archbiſhop's Houſhold Ser- 1 
vants 4 /. | ) 
For all Proceedings upon the Election 
and Confirmation of a Dean, where 
the Deanry is Elective 
For every Inſtitution to a Benefice 
upon a Preſentation, Admiſſion 
upon Collation, Mandat ad indu- 


cend', Subſcription and all 8 


eee and other Fees, there- 
upon to the Archbiſhop or Biſhop 
(if not by them otherwite granted) 
and to the Regiſter | 
For drawing and writing every Col- 
lation 


0 


090 10 0 


ut mtraut iytra 


Far 


a 
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Fees. 


107 


Judge R egiſter 


For an Union of two Benefices, du. 
rante Vita vel uncubentia, to the 


Archbiſhop (if not by them other- pr 13 4 


wiſe granted) 1 J. 135. 4d. and to 
the Regiſter 1. 13 5. 4 d. 


Fees due for Exhibits. 


OR exhibiting Proxies in the 
Biſhops provincial Synod, vV/Z. 
for every Biſhop not appearing 6 5. 


the Chapter 6s. 8d. for every 
 Archdeacon 65. 8 d. and for the 
Body of the Clergy 65. 8 4. 

For exhibiting every Proxy, of every 
Clergyman, not appearing in chefo 
Ordinary Viſitation 

For exhibiting the Clergy's Titles, in 7 

the Archbiſhop's Triennial and 
Ordinary Viſitation; for Letters of 
Deacon and Prieſthood 25. 6d. for 
every Union 6s. 8d. for every Dif- * 


tion and Induction to each Benefice 
25. bd. two third Parts to the Arch- 
biſhop and Biſhop, (if not other- 


For exhibiting a Licence for — 
Clerkſhip 


Q. © © 


Penſation 65. 8d. for every Inſtitu- ut intrd 


0 
* 
r — e l 
o 


0 
\ 
+ 


4 
1 
* 
* 


wiſe diſpoſed of) to the Regiſter | 
For every Licence to ſerve a Cure 0 oc 


LE 0 


; 


8 d. for every Dean 65. 8 d. for o qu intra 


10 


t intra 


9 2 6 


— 


oO 2 6 


113 4 
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| Fees due for Teſtaments, Adminiſtrations, and oth, 


bing incident thereta. 
Falke Regiſter 
| „. Of. Ss. 4 
OR engroſſing every. Will, 
brought to be engroſſed after Hg 
the Rate of 85. a Skin of Parch- T © N n 
ment | 
For exhibiting an Inventory 0 160 1t 6 
For the engroſling everylnventory and} | 
Accompt in Parchment, brought {6 o Out intro 


to be engroſſed 2 f. per Preſs 
For the Probate of a Teſtament} 
which is not brought engroſſed, 1 
1. Sterl. and to the Regiſter, 66 | 
84. the Goods amounting to 100 /. hut intraqut inirs 
but if the Goods amount to = 
40 J. or under, to the Judge 10 s. | 
and to the Regiſter 3 5. 4 4. | 
For every Quietus e, upon an Ac-J | 
compt made by an Executor oro 10 
Adminiſtrator 


| 
| 


&0 3 4 


EZ 


Pegs 


Fess. 109 
Fees due to the Apparitor. 


Apparitor's 

Fees. 
{$ 
Mprimis, For his 3 and Service o O 
Item. At the Conſecration of a Biſhop 10 © 
{iem, For every Inſtitution 10 


Item, For every Sentence 

1m, For every Quiet eſt 

Item, For the Oath of every one ſworn in court o 

Dem, For ſerving every Citation, Viis & Modis o 
Item, For ſerving every Citation in Town 0 
Jem, For ſerving every Citation, ad ao 


O 

O 

| 0 

Item, For every Will and Adminiſtration 0 
Q 

0 


O = © 2 
A8 


Cauſam quare Excommunicari non debet, 
and every other Decree of Court 

Item, For Serving every Decree or Citation, } 
whatſoever in the Country 2 d. per Mile, 
over and above the Rates aboveſaid : But 
with this Caution, that for Matter of In- 
ſtance, the Apparitor to have no Fee for 
Serving, unleſs at the Requeſt of the Party 
Plaintiff, who muſt pay the ſame without 
Allowance i in his Coſts of the Party J 

Item, For every Parſon, Vicar or Curate, ſum- 
moned to appear at the Biſhops annual Vi- ut intra 
ſitation 3 d. per Church 

Item, For ſummoning the Church Wardens 
of every Pariſh to a Viſitation 64. 

Item, For the Purgation of every Party detec- Lo 
ted for any Crime whatſoever 

Item, For every Excommunication carried 
forth againſt contemptuous Perſons . ut intra 
the Town 4 d. to the N 2 d. ane 


ut iuira 
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Item, For every Sequeſtration, carrying and 
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Item, For every Will, Adminiſtration, Letter f 5 
© 1 0 


Appariter's 
— Mes. 
1 


delivering made out of the Fruits of any 
Benefice, in uſum Domino Regin aut prex 
Incumb' 2 d. a Mile ; 
Ttem, For every Miniſter's appearing at the 
Archbiſhop's Triennial Viſitation 


ut 1nts.; 


0 


Fees Due to be paid unto the Keeper of 
bis Grace's Archiepiſcopal Seal. 8 


Mprimis, For his Grace's Archiepiſcopal) 
Scal fixed unto every Leaſe, made by 

the Lord Archbiſhop of Dublin, his Grace, Fo 10 © 
of any Lands, Tenements, Tithes, or 
other Grants | 

Item, For every Collation or Inititution unto 
an Eccleſiaſtical Benefice | 

Item, For the Sale fixed unto Letters of Dea- ST 6 8 
con 15 


Dem, The like for Letters of full Orders 5 6 


Fees Due to be paid to the K. ceper of the 
Conſiſtoria] Seal. 
Mprimis, For every Citation or Decree of fo 


what Nature ſoever 04 


of TuteP Exemplifications, Commiſſions, 
Licences, Certificates, and ſuch like 
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